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Liability of Col- 
lecting Bank for 
default of Agent 
or Correspondent- 
Texas. 


The question whether a 
bank receiving paper for 
collection,is responsible 
to the owner for the defaults of all subs 
sequent agents employed in the collect- 
ion of the paper—which is the subject of 
conflicting decision in over twenty of 
the states,—has now been decided in 
the affirmative by the court of civil ap- 
peals of Texas.* In Texas,as elsewhere, 
during the recent pericd of business de- 
pression, there occurred several failures 
of banks and other agents while holding 
the proceeds of paper sent by and col- 
lected for, other banks and the decision 
of the vexed question whether a bank 
taking paper for collection, is liable to 
the owner for the defaults of its corres- 
pondents, which, when made, would 
establish a rule one way or the other for 
future guidance, has been looked for by 
many bankers in the state. 

The decision just rendered, declaring 
the collecting bank’s responsibility for 
its agents and correspondents, will cause 





(*State Nat. Bi, of Fort Worth v. Thomas Mfg. Co.; 
p. 98, this number.) 
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quite a change in the bank collection 
To quote the words 
of a banker in the state, who wrote us 
recently on the subject—‘‘If the Texas 
courts should finally decide that a bank 
which takes notes and checks for col- 
lection almost gratis, is responsible to 


business in Texas. 


its customer for the acts and defaults of 
other banks, then a great change will 
have to be made in collecting items 
where the bank has no direct corres- 
pondents. But should it be decided in 
favor of the bank, then we could still 
pursue present mode.” 

In the particular case in which the 
decision was rendered, the agent who 
defaulted, resiced in the same place with 
the bank held liable for his acts—it was 
not a case of default of a correspondent 
at another place—but the rule of respon- 
sibility, declared by the court,is clearly 
broad enough to cover the defaults of 
distant correspondents. In making its 
decision the court takes into view the 
conflicting authorities upon the subject 
in other states, but without going into 
the merits of the respective rules, finds 
justification in the fact that the rule 
adopted by it, is the rule laid down by 
the supreme court of the United States; 
its decision, therefore, tending to produce 
uniformity of commercial law in Texas, 
rather than the reverse. 

Our Texas readers may remember 
another case in the Texas courts in- 
volving this question which we referred 
to in the Journal] of August, and of 
October 1897—Trent v. Schumacher 
(the Bank of Smithville)—the responsi- 
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bility of the bank to its customer, Trent, 
fora note entrusted to the bank by 
Trent, and mailed to a national bank in 
Tyler, which failed after collecting,and 
before paying, the proceeds. The dis- 
trict court held the Bank of Smithville 
liable for the loss caused by the default 
of the Tyler Bank; and the case has 
since been pending on appeal. Quite 
recently, we are informed, the court of 
civil appeals at Galveston sent the case 
back to the district court for a new 
trial. We have not seen a copy of the 
decision but are advised that the rever- 
sal was owing to some erroneous ruling 
of the trial judge and that it was held 
‘the lower court should decide whether 
or not the note was taken ‘for collection’ 
or ‘for transmission.’ If ‘for collect- 
ion’ the Smithville Bank was responsible 
to Trent for the acts of the Tyler Bank 
but if ‘for transmission’, then Trent 
must look to the Tyler Bank for relief.” 

Assuming the correctness of this brief 
report, the decisions in both cases sub- 
stantially coincide in declaring as the 
law of Texas that a bank, which receives 
paper for collection, is responsible to 


the owner for its agents and correspond- 


of 


Texas should decide to the contrary, 


ents, and unless the supreme court 
which is rather unlikely,the time is now 
ripe for Texas bankers to make such 
changes in their methods of collecting 
commercial paper, as may be deemed 
necessary to protect themselves from 
risk of loss. 

In another part of the Journal we 
publish an article upon the modes 
adopted by collecting banks to limit or 
relieve themselves from liability for cor. 
respondents’ defaults. 


Since writing the above, we have re- 
ceived copy of opinion of the court of 
civil appeals at Galveston, Texas, in the 
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case of Trent v. Schumacher, handed 
down January 26th, which we publish in 
this number* and are thus enabled to 
give our Texas readers early and au- 
thentic information as to both these im- 
portant cases. The Trent decision, it 
will be seen, is in harmony with the de- 
cision in the Fort Worth case, upon the 
main proposition—deciding that whena 
note is deposited with a bank to be col- 
lected at a distant point where it has no 
agent or regular correspondent, and it 
transmits same to another bank at such 
point for collection and return of pro- 
ceeds, the bank of deposit becomes by 
implication of law, the agent of the de- 
positor for collection of the paper and 
responsible to him for default of the 
distant collecting bank. Such distant 
collecting bank becomes the agent, not 
of the depositor, but of the first bank of 
deposit. This in the absence of any 
special agreement between the parties 
or custom or usage of bankers having 
the force and effect of law, which would 
fix another measure of liability. 

But the court further goes on to hold 
that when a note is deposited with a 
bank, not for collection, but for trans- 
mission to some other bank for collection, 
then the distant bank is the agent of the 
depositor,and not of the first bank of de- 
posit, which bank is not liable for the de- 
faults of such distant bank unless it fails 
to exercise ordinary care in selecting 
such distant bank or is negligent in not 
procuring the transmission of the collec- 
tion proceeds from such bank to it be- 
fore the distant bank’s failure. 

In the Trent case, it seems, the bank 
of deposit offered evidence tending to 
support the version that it had received 
the note, not for collection, but for 
“transmission” to another bank; but the 
trial judge in his charge to the jury 


*See page 100. 
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omitted to present this last-named pro- 
position as a distinct issue, He virtually 
ignored this defense and instructed the 
jury that they must find for the plain- 
tiff-depositor unless they should find 
from the evidence that the depositor ex- 
pressly instructed the bank to send the 
note to the particular correspondent 
which defaulted. For this error the 
judgment is reversed and the cause re- 
manded. 


Biect of Usury law A recent decision of 

the New York Supreme 
Court* will be read with interest by all 
bankers, national, state and private, in 
the state, because it makes a difference 
in the mode in which the penalty for 
usury may be enforced against a bank 
by a borrower, according as the bank is, 
on the one hand, a national institution, 
or on the other hand, a state bank or 
private banker. 

The national bank act, applicable to 
all the national banks in the state, as 
well as in the country at large, provides 
as a penalty to the bank for usury on a 
loan, a forfeiture of the entire interest 
which has been agreed to be paid by the 
borrower; and in case a greater rate of 
interest has already been paid, it gives 
the borrower or his legal representatives 
a right of action against the bank to re- 
cover back twice the amount of interest 
thus paid, provided the action is com- 
menced within two years from the time 
the usury is paid. 

Originally, the state banks and pri- 
vate bankers in the state, were subject 
to a severer penalty for usury—forfeit- 
ure of the entire debt—hence to equal- 
ize matters, the New York legislature 
substantially enacted the usury-penalty 
provision of the national bank act as a 





*See page 94. 


state law, and declared that the true in- 
tent and meaning of its enactment was. 
‘*to place the private and individual 
bankers and banking associations” or- 
ganized under state law ‘‘on an equality 
in the particulars in said section referred 
to, with national banks organized under 
the act of Congress.” 

Since that time, everybody has sup- 
posed that all the banks in the state, 
whether national or state, were on pre- 
cisely the same footing so far as the pen- 
alty for usury is concerned; and this is 
so, concerning the nature of the pen- 
alty—(i.e. [1] forfeiture of entire in- 
terest, or [2] in case greater rate 
paid, recovery of twice the amount)— 
but would seem to be not so, so far as 
the method cf its enforcement is con- 
cerned. That is to say, in the case of a 
national bank, the double interest pen- 
alty can only be enforced in an indepen- 
dent action therefor by bank against 
borrower, it cannot be setoff or counter- 
claimed by the borrower in an action 
against him by the bank to recover the 
amount of the loan; but in the case ofa 
state or private bank, on the contrary, 
not only has the borrower an indepen— 
dent right of action against the bank for 
the double-interest penalty, but, if the 
bank sues him for the amount of the 
loan, he may counterclaim the amount 
of such penalty in the same action. 

How this comes to be will be seen 
from the decision of the New York su- 
preme court which we publish herein. 
Briefly, the explanation is this: It 
seems that in an action brought some 
years ago by a national bank against a 
borrower in New York for the amount 
of a loan, the borrower set up as a 
counterclaim, his right under the na- 
tional bank act to double the amount of 
usury which he had previously paid the 
bank. The New York court of appeals 
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thereupon construed the national bank 
act as allowing the borrower to counter- 
claim this penalty in an action by the 
bank. Then the case went to the su- 
preme court of the United States, which 
reversed this ruling, and held the pen- 
alty could not be counterclaimed, but 
must be sued for separately. There- 
after, this construction of the national 
bank act became the law governing all 
the national banks in the state of New 
York, as elsewhere. Then the New 
York legislature enacted this usury- 
penalty portion of the national bank act 
asa state law, with the clause above 
quoted, that its intent was to place the 
state banks on an equality, ‘‘in the par- 
ticulars in said section referred to,” with 
national banks. 

Under this law,the New York supreme 
court now holds that where a state bank 
lends money at usury and sues the bor- 
rower for the amount, the borrower who 
has paid the usury, may set up as a 
counterclaim the double- interest penalty, 
and is not compelled to bring an inde- 
pendent action therefor. This for the 
reason that the New York court of ap- 
peals so held in construing the similar 
national statute; that the contrary con- 
struction of the U.S. supreme court is 
not applicable to the state, but only to 
the national banks; and that the declara- 
tion of the legislature that the intent of 
the law is to place state banks on an 
equality in the particulars referred to, 
with national banks, means only an 
equality of penalty,and does not alter the 
existing rules of procedure,under which 
counterclaims are favored and allowed 
as tending to avoid a multiplicity of 
actions, Hence, as aforesaid,the result 
is that double usury penalties may be 
counterclaimed by borrowers against 
State and private, but must be enforced in 
separate actions against national, banks. 
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In connection with this decision which 
in effect holds that the New York legis- 
lature, in enacting the national bank 
legislation, with the declared intention 
of placing state and national banks on 
an equality only intended to make the 
national bank penalty for usury the law 
of the state, and did not intend to in- 
corporate into state law, the U.S. sup- 
reme court’s construction of that law as 
to the mode thereunder of enforcing the 
penalty, it will be interesting to recall 
another decision, rendered by the New 
York court of appeals some years ago, 
also construing the same national stat- 
ute. It was to this effect: when usury 
has been paid by a borrower toa national 
bank,the provision in the act authorizing 
his recovery of twice the amount, means 
twice the excess over legal interest, and 
not, twice the amount of the entire in- 
terest,legal and illegal. In thisinstance 
also, the national supreme court set 
aside the construction of the New York 
court of appeals, and held the penalty 
was twice the entire interest, which has 
since been the law governing all the 
national banks. The inquiry now sug- 
gests itself, would this early construc- 
tion of the New York court of appeals 
hold good as to the state banks? If 
so, they would only be liable, in case of 
usury paid to them, for twice the excess 
over legal interest, whereas the nationals 
would still be liable for double the en- 
tire interest. Or, did the New York 
legislature intend, by its declaration that 
“the true intent and meaning of the last 
preceding section is to place and con- 
tinue the private and individual bankers 
on an equality, in the particulars in said 
section referred to,with national banks,” 
that not only the wording of that section 
should be enacted as New York law, but 


also the construction of the U.S. su- 


preme court of that wording—viz. pen- 
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alty imposed; twice the entire interest 
paid—although the New York courts 
now how hold that another construction 
of the U. S. supreme court of the same 
act—viz.; double-interest penalty can- 
not be counterclaimed—does not become 
a part of the banking law of New York? 
Let others answer. 





Robbing Peter to 


pay Poul In these days of numer- 


ous insolvencies, when 
the assets of failing debtors are often in 
the same proportion to the liabilities as 
mouse to mountain, it frequently be— 
comes a race of diligence between cred- 
itors of an insolvent to determine 
whether something, or nothing, shall be 
the lot of one or the other. In such sit- 
uations the effort of a creditor,in any le- 
gitimate way, to gain a preference in 
payment of his own debt, over his co- 
creditors, may be conceded as laudable; 
but whether it is proper and justifiable 
for such creditor, after obtaining sat- 
isfaction of his own claim, to use some 
special advantage he may have over 
other creditors in the debtor’s assets, by 
‘way of lien or possession as collateral ,to 
prefer payment of another creditor, be- 
cause of friendship or close business 
connection, to the detriment of still 
other creditors, is more questionable. 
This subject comes to our attention 
by reason of the facts brought out in 
two recent decisions which are pub- 
lished in the Journal—one in December 
1897, the other in the present number, 
In both, a bank has occupied the van- 
tage ground of secured creditor of a 
failing debtor, and in both, has sought 
to divert a surplus of assets, after satis- 
faction of its own claim, to payment of 
the claim of another creditor, for whom 
it has friendship, to the exclusion of the 
other creditors. These cases, and their 


result from a legal standpoint, may be 
stated and compared. 

In the case published in the December 
Journal, a bank in the City of New York 
held assets of a debtor, pledged to it by 
virtue of a stock collateral note, which 
provided that the collateral was depos- 
ited with the bank as ‘‘security for the 
payment of this or any other liability or 
liabilities of the undersigned to the said 
bank, due or to become due, or which 
may be hereafter contracted or exist-- 
ing.” 

The debtor was in a failing condition, 
and the bank after satisfying its own 
debt out of the collateral, and having a 
surplus on hand, favored another cred- 
itor by purchasing from him, two days 
before the debtor made an assignment, 
a dishonored note of the debtor upon 
which the creditor had been unable to 
collect anything. In this instance the 
preference given the favored creditor in 
the surplus collateral, over his less for- 
tunate competitors, was successfully ac- 
complished. The court did not pass 
upon the morality of the transaction, but 
upheld its legality, The language of 
the collateral note, the court said, ‘‘au- 
thorized the bank to hold the collateral 
securities for the payment of any liabil- 
ity of the maker of the note tothe bank, 
due or to become due, or which might 
thereafter be contracted or existing;” 
and it decided the bank had a right to 
hold the securities for the payment of 
the note it had bought under the circum- 
stances, 

In the case now published, a bank in 
Kentucky held a statutory “‘lien on the 
shares of any stockholder who may be 
indebted to it.” Jts debtor, a stock- . 
holder, was in failing condition, and had 
transferred his stock to another creditor, 
subject to the bank’s lien, the stock 
being of greater value than the debt to 
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the bank. Two days later, the bank 
discounted for another creditor of such 
stockholder who was one of its custom- 
ers, certain notes of the stockholder held 
by the customer, for the purpose of giv- 
ing the latter the benefit of its charter 
lien upon the surplus of stock, and a 
preference over the creditor holding the 
stock, In this instance the attempt of 
the bank to favor one creditor at the ex- 
pense of another, failed as matter of 
law, the court holding that the bank’s 
lien did not extend to the notes thus dis- 
counted. It said: 

‘‘If the notes were discounted by the 
bank for the purpose of giving the hold- 
ers the benefit of its charter lien,and re- 
sulting advantage or preference over an 
other creditor or innocent purchaser of 
the stock, which they could not otherwise 
have obtained, then the transaction was 
an unlawful use of the charter lien, 
gratuitously and only forspecial purposes 


given by the legislature. The intent 
and meaning of the statute 1s to confer 


upon the bank the right of lien to be 
legitimately used for its own benefit and 
protection—not to wrong or overreach 


others, * * * Theeffort to favor the 
customers of the bank in the manner at- 
tempted may have appeared to the 
president proper and allowable,but in a 
legal aspect it cannot be commended or 
sanctioned; for if with intent to benefit 
a particular customer, the president of 
a bank may pervert the intended and 
legitimate use of its charter lien, to the 
wrong and injury of others, there is no 
reason why he may not just as well 
prostitute it for money consideration.” 

We thus see the lien of a bank under 
a stock collateral note for the payment 
of any and all liabilities to the bank 
‘‘due or to become due, or which may 
be hereafter contracted or existing” is 
of a more expansive nature, than its 
statutory lien upon stock for the in- 
debtedness of any stockholder to it. A 
bank holding surplus collaterals undera 
stock collateral note, may purchase out- 
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standing,dishonored, paper of its debtor, 
from those it favors, and use up thecol- 
laterals in their payment; but a bank 
holding a statutory lien on stock of its 
debtor, cannot devote any surplus of 
stock to the satisfaction of notes, pur- 
chased with intent to give them the 
benefit of its lien as against other cred- 
itors. This as matter of law. The 
propriety of such action from a moral 
standpoint, we do not feel called upon 
to discuss. 
An action by a depositor in 
one of the New York city 
banks against the bank, for damages 
for failure to pay his ‘‘good” check 
drawn on the bank, is reported on page 
92, this number. The action is dis— 
missed because of a defective pleading— 
i.e. the depositor’s complaint did not 
allege that the check had been indorsed 
by the payee. This is tantamount toa 
ruling that a bank is entitled.to require 
the indorsement of the payee before 
paying a check. This is undoubtedly 
so when the check is presented for pay- 
ment by one other than the payee, but 
we have never understood it to be the 
law—only a customary requirement— 
that when a payee presents a check in 
person, he is compelled to indorse it asa 
pre-requisite to his right to payment, In 
fact, it has been decided elsewhere, that 
a payee, personally presenting, is under 
no legal obligation to indorse the check. 
Presumably, the present case is one 
where the check was presented by a 
third party, in which case indorsement 
would be requisite; at all events, the 
decision does not make it clear that a 
payee’s indorsement, as a pre requisite 
of receiving payment in person from the 
bank, is required by New York law. 
The court supplements its decision 
with a discussion of the grounds upon 


Bank's failure 
tw pay check. 





EDITORIAL. 


which a depositor may maintain an ac- 
tion against a banking corporation for 
refusal to pay his check, It takes into 
view two theories: 


1, Action for damages caused by non- 
payment of check; 

2. Action for damages for slander of 
depositor by bank. 


The court declares that no action can 
be maintained against a banking cor- 
poration on the second theory, as the 
corporation, as such, has not the capac- 
ity to, and cannot be guilty of, slander. 
If an action can be maintained at all for 
slander, it must be against the individu 
al officer of the bank committing the act; 
action against the bank must be brought 
on theory 1, or not at all. 

In Pennsylvania and Illinois,* the 
courts allow the depositor ‘‘substantial” 
damages for the dishonor of his check, 
without the necessity of his proving act- 
ual damage, In these states while the 
action of the depositor against the bank 
is technically founded on breach of con- 
tract, the ‘‘substantial” or ‘‘punitive” 
damages are in reality based on the 
theory of ‘‘tort,” and awarded in anal- 
ogy to those awarded in an action of 
slander, where damages are presumed, 
without the necessity of proof. 

In New York,the subject of the measure 
of damages, and of the theory upon which 
recoverable, has not, as yet, been cleared 
up by a positive court of appeals de- 
cision; but the tendency of the recent 
decisions is towards the disallowance of 
any ‘‘substantial” damages to a depos- 
itor—allowing nothing more than the 
amount of his deposit, with interest and 
costs; or at most, ‘‘nominal” damages 
in addition. 


The following authorities may be con. 
sulted as to the law of New York: 


See article *Bankers’ Liability pe wenn Dis- 
name of Customers’ Check,’ 5 B. L. J. 402 
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Viets v. Union Nat, Bank, ror N. Y. 
572. 

Citizens’ Bank v. Importers & Trad- 
ers’ Bank, 119 N. Y. 199, 202 (‘Tort” 
theory and ‘‘nominal” damages appar- 
ently favored; not exactly in harmony 
with decision now rendered.) 

Brooke v. Tradesmen’s Nat. Bank, 69 
Hun, 202 (Damages based on breach of 
contract; amount limited to debt, in- 
terest and costs.) 

Burroughs v. Tradesmen’s National 
Bank, N. Y. Supreme Court, General 
Term, Second Dept., 12 B. L. J. 385. 
(Bank liable “either in tort or upon con- 
tract.” Nominal damages awarded). 


Off-set of demand 
note against insolv- 
ent’s deposit. 


It is a familiar rule that 
the relation between 
bank and depositor is that of debtor and 
creditor, the bank being debtor and the 
depositor being creditor for money de- 
posited. But from the nature of the 
dealings between the two, the bank 
not only receiving deposits from, but 
discounting paper for, the depositor, it 
is very commonly the case that the re- 
lation is reversed, or rather that there 
co-exists with the relation of bank-debt- 
or and depositor creditor for money de- 
posited, the further relation of depositor- 
debtor and bank-creditor upon dis- 
counted paper—with this important 
difference: The bank is debtor for 
money payable instantly on demand, 
while the depositor is generally debtor 
upon unmatured paper, for money pay- 
able in the future. 

So long as both parties remain solvent, 
well and good, but if the depositor be- 
comes insolvent, owing the bank upon 
unmatured paper, it frequently becomes 
a question of much practical importance 
whether the law will allow the bank to 
offset the due deposit, for which it is 
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debtor, against the undue note upon 
which it is creditor; or whether the right 
to offset a due against an undue debt, 
will be denied, and the bank obliged to 
pay the deposit to the assignee or re- 
ceiver, and take dividends upon its note 
when it matures? 

In some states the courts allow the 
bank to set off a deposit against unma- 
tured paper upon a depositor’s insol- 
vency, but in other states this right is 
denied. 

In this number we invite the attention 
of the bankers of Michigan to the de- 
cision of their supreme court upon the 
right of a bank to offset a demand note 
against an insolvent’s deposit, The re- 
ceiver of the insolvent introduced evi- 
dence from which he argued that certain 
demand notes of the depositor held by 
the bank were not intended as tempor- 
ary loans and would not become due 
until some future time; hence, he con- 
tended the bank had no right to offset 
the notes against the deposit, the full 
amount of which he claimed should be 
paid over by the bank. A very consid- 
erable money difference to the bank, 
and to the receiver, depended upon 
whether this claim was or was not sus- 
tained. 

The court decides: Under the law of 
Michigan, a demand note is due at once 
and the bringing of suit thereon is a 
sufficient demand. This being so, the 
note is also due for the purposes of off- 
set, and the bank has a right, therefore, 
to offset the deposit against the note. 


Liability of bank selling 
stock for customer. 


Pennsylvania bank- 
ers will note a decis- 
ion by the supreme court of their state 
holding a bank liable under the follow- 
ing circumstances: A national bank at 
Latrobe received from a customer to 
sell for his account, certain railroad 
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stock, which the bank forwarded to a 
firm of brokers in Philadelphia who 
made the sale. The brokers mailed their 
check for the proceeds to the Latrobe 
bank, which credited the amount to its. 
customer, and diligently forwarded it 
for payment; but the check was bad, the 
brokers having failed. The court held 
that the bank must lose the money, that 
the check was its own, and cannot be 
charged back to the customer’s account. 
As the court states that “‘it is no part 
of the business of a national bank to 
engage in the selling of stocks for any- 
body” and the present ‘‘was a transac— 
tion outside of their regular banking 
business and not within their chartered 
powers,” all of which the customer is 
presumed to know, it is a little difficult 
to see how the bank can be charged 
with liability growing out of a trans- 
action which it concededly had no power 
to conduct, even if a bank which had 
the power should be held liable under 
such circumstances, which, itself, is to 
our mind, a very debatable question. 


Financial Note. The holders of $20,000,- 
ooo of N. Y. Central & Hudson River 
R. R. bonds have availed themselves of 
the offer of conversion into new 3} per 
cent. gold bonds, 1997, of the same com- 
pany made in the circular of Messrs J. P. 
Morgan & Co, Jan. 1, 1898; and this 
banking house now announces that they 
are prepared to receive $20,000,000 ad- 
ditional of the various issues enumerated 
in their circular of Jan. 1, 1898 for con- 
version on the same terms, except the 


price of the new 34 per cent. will be 
103% andinterest. Thebankers reserve 
the right, however, to further advance 
this price without notice. For further 
particulars see their announcement 
published in our financial column; also 
announcements connected with the Nor- 
thern Pacific Railway Co. 
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FRAUDULENT CONFESSIONS OF JUDGMENT. 


A legal practice of confessing judgment under which many frauds have been perpetrated by debtors upon the 


creditor class in Pennsylvania. 


Legislation enacted in 1897, through the efforts of bankers, by way 


of remedy, now declared unconstitutional and invalid by the courts. 


Conression of judgment by a dishon- 
est debtor in favor of a plaintiff with 
whom he is in collusion, by which means 
honest creditors are defrauded of their 
rights in the debtor’s property, has long 
been a means of abuse of the judicial 
machinery of Pennsylvania, and of late 
years the increasing extent of this evil 
has aroused the bankers and merchants 
of the state to the necessity of measures 
for its correction. 

Notwithstanding the confession of a 
fraudulent judgment is, as to both plain- 
tiff and defendant, an indictable con- 
spiracy under the laws of Pennsylvania, 
and is also made a grave crime by secs. 
131-4 of the Penal Code of March 31, 
1860, and that it is also provided by the 
act of June 23, 1897* that the confessor 
of a judgment in favor of one not a 
bona fide creditor, or with intent to de- 
fraud, shall be guilty of a misdemeanor, 
punishable by fine, imprisonment or 
both, the evil has not been suppressed, 
but continues to flourish, and will re- 
quire more effective measures for its 
eradication. | 

Within the past few years there have 
been two prominent attempts, if we may 
so designate them, to lessen the evil of 
fraudulent judgments: 

(1) An attempt to obtain relief through 
the courts, in 1893; 

(z) An attempt to obtain relief by 
legislative enactment, in 1897, on the in- 
itiative of the members of Group VIII. 
of the Pennsylvania Bankers’ Associa- 
tion, 

Both these attempts have, thus far, 


*See B. L. J. Nov. 1897, p. 607. 


of Pennsylvania denied the mode of re- 
lief attempted to be established in 1893; 
and two of the district courts in Penn- 
sylvania, in November and December 
last, declared the legislative measure, 
prepared and introduced through the 
efforts of the bankers, unconstitutional 
and without force. 

The purpose of this article is to briefly 
outline the nature of these two attempted 
measures of relief, and to present to our 
readers the main points of the decisions 
which have been rendered respecting 
them. 


THE ATTEMPT FOR JUDICIAL RELIEF 
IN 1893. 

This was a bill in equity by certain 
simple contract and attaching creditors 
of a debtor for an INJUNCTION restrain- 
ing the judgment creditor to whom he 
had confessed judgment (alleged to be 
in fraud of creditors),and the sheriff who 
held the execution, from making a sale 
of his goodsand effects thereunder; and 
asking for the appointment of a receiver 
and for further relief, 

The court denied relief, refusing to 
sustain the bill. The reasons for its de- 
cision may be seen from the following 
synopsist: 

The substantial question is the right 
of complainants to invoke the aid of a 
court of equity to interfere with the due 
course of proceedings at law by a cred- 
itor to obtain satisfaction of his judg- 
ment, 

It is conceded this injunction is without 
precedent in Pennsylvania. 

The complainants are of two classes, 
one mere simple contract creditors 
without judgment nor lien; the other, 


+Artman v. Giles, 155 Pa. 409. 
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also without judgment, but with such 
lien as they have obtained by attachment 
under act of 1869. 

As to the simple contract creditor, the 
authorities are uniform against the right 
to aid from a court of equity against a 
judgmentcreditor. There can be no inter- 
ference until the simple-contract creditor 
has established his title by judgment. 

As to the attachment creditor, the 
same general rule applies. Exceptional 
cases may arise where they may have a 
standing for assistance in equity. Asa 
general rule they are left to their ee 
and remedies at law. 

The present is not such an exceptional 
case as would bring it within the author- 
ities. 

To sustain the present injunction 
would be going a decided step farther 
than any case adjudicated, and in op- 
position to established principles. The 
subject is not without serious difficulties 
in either aspect. 

That the present practice affords some op- 
portunities for fraud may be conceded, and 
the case in hand, full as it is of suspicious 
circumstances, is an apt illustration. But 
on the other hand, the contrary practice 
would be_ susceptible of enormous 
abuse, if every suspicious or unscrupu- 
lous self-asserted creditor may, without 
any proof of his own claim, arrest the 
regular process of law and tie the hands 
of the debtor and his bona fide credit- 
ors, by vague and general charges of 
fraud and collusion. 

We think it better to stand on the es- 
tablished remedies; and these are not 
so inefficient and inadequate as ap- 
pellees seem to think. The creditors 
who have attachments on the goods have 
of course, a standing to rule the sheriff 
to pay proceeds of sale into court, and 
there to question the validity of the con- 
fessed judgments. 


According to the above decision, there. 
fore, the relative order of importance 
which the courts of Pennsylvania give 
to various classes of creditors, and their 
relative standing, so far as being entitled, 
or not, to relief against fraud in the 


equity courts, is concerned, may be 
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stated thus, commencing with the lesser: 

Simple contract creditors, who have 
neither judgment nor lien against the 
debtor. 

2. Attaching creditors who, without 
judgment, have such lien upon the debt. 
or's property as they have obtained un- 
der the attachment act, and whose claim 
has yet to be established, or defeated, 
upon final judgment. 

3. Judgment creditors, whose claim 
has been adjudicated upon by the court, 
and who are entitled to have execution 
against property issue. 

The simple contract creditor, it seems, 
has no standing whatever in a court of 
equity on an allegation of fraud against 
a judgment creditor by confession; nor 
has even an attaching creditor any 
rights,as above attempted to be enforced, 
by way of injunction, although as stated 
by the court in the above case, ‘“‘the 
creditors who have attachments on the 
goods have, of course, a standing to rule 
the sheriff to pay proceeds of sale into 
court, and there to question the validity 
of the confessed judgments.” 

But despite the opinion of the court as 
to the adequacy and sufficiency of exist- 
ing remedies in aid of honest creditors 
against the property covered by fraudu- 
lently confessed judgments, the mercan. 
tile and banking community evidently 
felt the need of something better. In 
the short space of a single hour a fraud- 
ulent debt might be concocted, a fraud- 
ulent judgment confessed,and a fraudu 
lent judgment creditor created, who, 
standing on the higher plane of judg— 
ment creditor would occupy a vantage 
ground over other creditors who could 
not obtain judgments so easily. 


Tue LEGISLATIVE MEASURE OF 1897. 


What measure of relief,then, would be 
effective? The courts had been appeal- 
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ed to, and had said, substantially, exist- 
ing remedies weregoodenough. Relief, 
therefore, must come from the legisla- 
ture. But of what nature? That body 
had already made the confession of a 
fraudulent judgment a crime, for which 
both confessing debtor and judgment 
creditor might be severely punished; 
but as such crimes did not come to light, 
the penal law had no effect in deterring 
the continuance of the fraudulent prac- 
tices. The bankers considered the situ- 
ation and concluded that the relief need- 
ed was a law which would provide for a 
judicial investigation of the bona fides of 
a confessed judgment,on the application 
of any creditor who had reasonable 
ground to believe it fraudulent,and who 
was willing to accompany his application 
with a bond to cover all damages which 
might result from his proceeding being 
dismissed. Accordingly able counsel 
were consulted, and a bill was drafted, 
which was enacted asalaw bythe Penn- 
sylvania legislature, as follows: 
No. 191.—A Supplement to an Act of the Gen- 
eral Assembly, approved the 17th day of 


March, A, D. 1869, entitled, ‘‘An Act Relative 
to Fraudulent Debtors.” 


Sec. 1. Be it enacted &c., Thatin any case 
in which a judgment has been confessed in any 
court of record in this Commonwealth,and upon 
which an execution has been issued,any creditor 
of the person or party against whom such 
judgment has been confessed, shall have the 
right to apply, by petition to the proper Court, 
for a rule on the plaintiff in such execution, to 
show cause why the validity of the judgment 
should not forthwith be inquired into and the 
same set aside,and that such execution be stayed 
pending such inquiry provided it is alleged in 
the petition for such rule, that the creditor ap- 
plying for the same has reason to believe that 
such judgment is invalid and fraudulent,and ex- 
pects to be able to establish such fact at the 
hearing of said rule. And the Court shall 
thereupon grant such rule and direct that the 
hearing thereof be within not less than three 
days nor more than five days from the granting 
of the same, unless the Court be of the opinion 


that a longer time forsuch purpose be necessary; 
and on the hearing of such rule, the person or 
party against whom the said judgment was con- 
fessed, as well as the person or party in whose 
favor the same has beenconfessed, or other per- 
son having knowledge may be called and ex- 
amined under oath before the court, for the pur- 
pose of disclosing the consideration of the note, 
or other instrument under which said judgment 
was confessed, and all other matters relating to 
the validity and bona fides of such judgment; 
and, at the conclusion of such hearing, the 
Court shall make an order, either setting aside 
such judgment or dismissing the proceedings, or 
such other order, as in the opinion of the court 
the testimony will warrant. 

Provided, however, that before the Court shall 
grant such rule to show cause, the applicant 
therefor shall give a bond, with sufficient surety 
to be approved by the Court, in such amount as 
the Court shall direct, conditioned that all costs 
incurred in such proceedings and damages sus- 
tained by the plaintiff in such judgment, by 
reason thereof, shall be paid, if the rule be dis- 
charged or the proceedings dismissed. 

Section 2. No person shall be excused from 
answering as a witness, as to any matter relat- 
ing to the inquiry under the rule authorized by 
the preceding section, but no such answer shall 
be used in evidence in any other suit or prose- 
cution, 

Section 3. That all acts or parts of acts, in- 
consistent herewith are hereby repea'ed. 

Approved the gth day of July, A. D. 1897. 


THE LAW TESTED. 


At first reading, the above act would 
seem to be a splendidly effective piece of 
legal machinery to accomplish the end 
desired. But it was soon to be tested 
in the courts and, as the result shows, 
absolutely torn to pieces. The twocases 
in which proceedings under the act arose 
were 


Hamburger Company v Friedman, 
Common Pleas No. 1, Allegheny Co. 
Decision by Slagle J. Nov. 2, 1897. 


Krug v. Behringer & Co. Common 
Pleas, Erie Co. Decision by Walling, 
P. J. Dec. 6, 1897. 


In the first-named case, a judgment 
was entered on October 13, 1897, upon 
a note bearing date October 11, 1897, 
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for $2237.76 upon a power of attorney 
to confess the same. On October 16, 
1897, the petition of Hoffheimer Bros, 
was presented, alleging that petitioners 
were creditors of the defendant in the 
sum of $493.25, and further ‘‘that your 
petitioners have reason to believe that 
such judgment is invalid and fraudu- 
lent, and expect to be able to establish 
such fact upon the hearing of the rule 
hereinafter prayed for’’ and stating cer- 
tain facts upon such belief was founded. 
The petition prayed fora rule and ac- 
tion in pursuance of the Act of July 9, 
1897. An answer was filed by plaintiffs 
in which the consideration of their judg- 
ment was set forth, from which it ap- 
peared that $1,400 was paid to the de- 
fendant on the day the judgment was 
confessed and the note antedated to the 
uth, in order to justify the entry of 
judgment on the13th, The court, com- 
menting on this, said: ‘‘This is not an 
ordinary business transaction and,stand- 
ing alone, raises an almost irresistible 
inference that it was done for a fraudu- 
lent purpose.” 

In the second named case, judgment 
was regularly entered by confession and 
execution issued, by virtue of which the 
defendant's personal property was sold 
on September 24, 25 and 27, 1897. Sub- 
sequently, on October 14, 1897, Lewis P. 
Ross presented his petition setting forth 
that he was a creditor of defendants and 
praying for “a rule upon the plaintiff 
in said judgment and execution to show 
cause why the validity of said judgment 
should not be forthwith inquired into 
and the same set aside, and that execu-— 
tion be stayed pending such inquiry. 
Your petitioner has reason to believe 
that such judgment isinvalid and fraud- 
ulent and expects to be able to establish 
such fact at the hearing of said rule.” 

The petitioners being simple contract 


creditors, had no right, under former 
laws of Pennsylvania, to inquire into the 
validity of judgments confessed by their 
debtors upon allegations of fraud. What- 
ever rights they had, if any, were based 
upon the act of 1897. The question in- 
volved in both these cases, therefore, 
was as to the validity of that act. In 
both, the act is held unconstitutional 
and invalid, and the petitioning credit- 
ors are dismissed from the court without 
relief. 

The bankers of Pennsylvania will be 
interested to learn upon what grounds 
the act of 1897 is held unconstitutional 
and invalid. Below, we state the grounds, 
which we extract from the opinions in 
both cases. 

CLAUSE AUTHORIZING EXAMINATION OF 
PARTIES TO JUDGMENT, UNCONSTI- 
TUTIONAL. 

The act, it will be observed, provides 
that on the hearing of rule on the judg- 
ment plaintiff to show cause, “the per- 
son or party against whom the said 
judgment was confessed, as well as the 
person or party in whose favor the same 
has been confessed * * may becalled 
and examined under oath before the 
court” for the purpose of disclosing con- 
sideration, bona fides, etc. 

This provision, which is in reality the 
very stomach of the law, is held in viola- 
tion of the constitution of the U. S., and 
therefore void. Article 5, Amendment 
of the U. S. Constitution, provides: No 
person ‘‘shall be compelled in any crim- 
inal case to be a witness against him- 
self.” 

This provision, it is said, has never 
been regarded as merely prohibiting the 
calling of a defendant in a criminal pros- 
ecution to testify against himself. It is 
applicable to any party who may be 
called to testify in any case upon a mat- 
ter which may subject him to a criminal 
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prosecution or a penalty or forfeiture, 
and is declaratory of the common law 
which extends the protection to matters 
which may tend to degrade the witness. 
This statement the court supports by 
numerous authorities. Asthe sole object 
of the investigation under the act of 1897 
is to show the confession of a fraudulent 
judgment which, as to both plaintiff and 
defendant, is an indictable conspiracy 
under the laws of Pennsylvania, the pro- 
vision which compels the plaintiff and 
defendant in such alleged fraudulent 
judgment to give evidence to any and 
all matters relating to the inquiry under 
said rule, clearly violates the fifth 
amendment to the United States Con- 
stitution, 

It was doubtless in view of, and to es- 
cape, such a construction that section 2 
of the act of 1897 was framed, which 
provides: 

‘‘No person shall be excused from answering 
as a witness as to any matter relating to the in- 
quiry under the rule authorized by the preced- 
ing section, but no such answer shall be used 
in evidence in any other suit or proceeding.” 

But the court holds this section does 
not render the former provision valid. 
In ihe case of Counselman v. Hitchcock, 
142 U. S. 547, the supreme court had 
under consideration an act of Congress, 
Revised Statutes, sec. 860, which pro- 
vides that ‘tno pleading of a party nor 
any discovery of evidence obtained from 
a party or witness by means of a judi- 
cial proceeding in this or any other for- 
eign country, shall be given in evidence 
nor in any manner ussd against him or 
his property or estate in any court of 
the United States in any criminal pro- 
ceeding or for the enforcement of any 
penalty or forfeiture.” 

Notwithstanding the full protection 
thus provided, the court held that a 
witness was not bound to answer, be- 


cause to compel him to doso would vio- 
late the fifth constitutional amendment, 

But even with this provision as to 
examination of parties eliminated, the 
possibility remained that the remainder 
of the act might be made effective; for 
where the void part of an act is not es- 
sential tothe whole, the remainder, if 
valid, may stand. Was the act valid, 
therefore, in other respects, or was it 
otherwise defective and invalid? The 
following detects are held to contribute 
to make the act void. 

INVALIDITY OF CLAUSE AUTHORIZING 

JUDGMENT SET ASIDE, 

The Act of 1897 is further declared 
invalid in so far as it authorizes the 
courts to set aside a judgment on the 
application of a third party—for even if 
fraudulent as to creditors, it would still 
be valid as between the parties. The 
court might in a proper case postpone 
the lien of an execution issued thereon 
to that of the lien of other executions; 
but the judgment would still stand as 
valid against the defendant. 


TITLE OF ACT INSUFFICIENT AND 
DEFECTIVE, 
The title of the act is as follows: 


‘“‘A supplement to an act of the general as- 
sembly approved March 17, A. D. 1869, entitled 
‘An act relative to fraudulent debtors’ authoriz- 
ing the courts to inquire into the validity of 
judgments confessed and alleged to be fraudu- 
lent, and providing the practice therefor.”’ 

The opinion is expressed that this title 
is inexplicit and defective, and the 
act, in consequence, is void. The reas— 
ons are these: The act of 1869 is the 
regular ‘‘attachment” act, authorizing 
the seizure of a defendant's property, by 
attachment, before judgment, in a pro- 
ceeding against the latter, on certain 
allegations of fraud. The purposes of 
the act of 1897, on the contrary, are 
entirely foreign to the attachment ofa 
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defendant’s property. The proceeding 
is not against a defendant, for the at- 
tachment of his property, as in the at- 
tachment act of 1869, but is against the 
plainiif in a judgment, alleged to be 
fraudulent. It is held that a supplement 
should be germane to the original act. 
This supplement is not. Hence, the 
defective title makes the act of 1897 
void, 

Even 1F ACT PARTIALLY VALID AS SUP- 

PLEMENT TO ACT OF 1869, AVAIL- 
ABLE ONLY TO ATTACH- 
MENT CREDITORS. 

But assuming the title sufficient, and 
the remnant,or constitutional portion, of 
the act, valid as a supplement to the act 
of 1869, then, the court says, the two 
would have to be construed together,and 
“any creditor,” named inthe supplement- 
ary act of 1897 as authorized to petition 
for investigation of a confessed judg- 
ment, must be an ‘‘attaching creditor” 
under the original act. The court said: 
‘It would seem to be a vain thing to 
set aside a regular judgment at the in- 


stance of a party who had neither a lien 
upon the property, nor an ascertained 
claim against the defendant. And even 
as to an attaching creditor, the said 
supplement might place the courtin the 
anomalous position of setting aside the 
judgment of a third party when after- 
wards, upon the trial of the suit of such 
attaching creditor, it might be deter- 
mined that he had himself no valid 
claim whatsoever against the defendant.” 

The petitioners in the two cases stated 
having the standing, merely, of simple 
contract creditors, their petitions were 
dismissed in any event. 

It is thus seen how completely full of 
holes the district courts of Pa. have rid- 
dled the act of 1897, designed to permit 
an investigation by interested creditors 
into the validity of confessed judgments. 
That act has not afforded the desired re- 
lief, and the evil still remains. What 
further steps will be taken by the bank- 
ers and merchants of the state to lessen 
the perpetration of frauds through con- 
fessed judgments remains to be seen. 


A BANK’S PROVIDENT RESERVE FUND. 


The following is an extract from the minutes 
of the Board of Directors meeting of the National 
City Bank of New York, held January 18th: 

Resolved, that a so-called Provident Reserve 
Fund be created, to be carried as a liability in 
the statement of the bank, and that $10,000 be 
transferred from the undivided profits of the 
bank as an initial contribution; 

Resolved, that the directors of the bank be and 
they are hereby constituted, ex-officio, Trustees 
of the said Fund for the purpose of its adminis-— 
tration; 

Resolved, that in case of the death of any 
officer or employe who, at the time of his death 
and for a period of not less than five years 
previous thereto, has been continuously in the 
service of the bank, the sum of 500 may,in the 
discretion of the said trustees, be paid: 

First. To his widow. 

Second. Incase heleaves no widow, to his 
minor children, 


Third. In case he leaves neither widow nor 
minor children, to his mother, or, in case he 
leaves no mother,then to his father; and further, 
that in case of the death of any officeror employe, 
who, at the time of his death, and for a period 
of not less than ten years previous thereto, has 
been continuously in the service of the bank,the 
sum of $1,000 may, in the discretion of the said 
trustees, be paid as above provided. 

Resolved. That in case of the permanent 
disability of any officer or employe of the bank, 
who, atthe time of such disability, and for a 
period of not less than ten years prior thereto, 
has been continuously in the service of the bank, 
a pension be granted to such officer or employe 
out of such fund in such an amouut as the 


special circumstances of the case may, in the 
absolute discretion of the said trustees, seem to 
warrant; the determination, however, of the 
amount and method of payment to rest wholly 
and exclusively in the discretion of the said 
trustees, 
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THE POWERS AND DUTIES OF A TRUST COMPANY WHEN ACTING 
AS TRUSTEE UNDER A CORPORATION MORTGAGE. 


An Address delivered before the Trust Company section of the American Bankers’ Association, Detroit, Mich., 
August 18, 1897, by Francis S. Bangs, President of the State Trust Company, New York City. 


Mr. CHAIRMAN AND GENTLEMEN :— 
When I was advised of the subject upon 
which I was expected to address the 
Trust Company section of this Associa- 
tion, it seemed to me that I might occupy 
much less than the alloted twenty min- 
utes and give much more time to the crit- 
ics who are to follow me, if I were to say 
only that the powers and duties ofa trust 
company when acting as trustee under 
a corporation mortgage, depend largely 
upon the terms of the mortgage. While 
such a statement might prove to be sat- 
isfactory to you hereafter for its brevity 
and perhaps, conclusive in the absence 
of any particular mortgage, I should 
feel at present that I was not doing jus- 
tice to the purpose of my invitation, 
which, as I understand it, is to aid in 
the consideration of the practical ques— 
tion as tothe manner in which a trust 
company should conduct itself in con- 
nection with a mortgage trust. 

Of corporation mortgages, the char- 
acter is as varied as that of the persons 
or corporations that present them to us 
for our acceptance, There is the mod- 
ern railway mortgage, elaborate, pre- 
cise; the work of learned and skillful 
men who have bestowed upon it a fore- 
thought that anticipates the needs of a 
hundred years to come. Itis welcome 
always, not only for the business that it 
brings, but for the completeness with 
which it defines the relations of the 
mortgagor, the bondholder and the 
trustee. It requires no amendment,and 
when once read is understood and ac- 
cepted. It serves as the model for many 
a mortgage applying to enterprises of 


lesser magnitude, and I am sure that in 
the mind of the trust company officer it 
induces the wish that all corporation 
mortgages might be prepared by the 
well trained and the well-paid lawyer. 
In contrast with it is the inconsistent 
and disjointed document prepared , per- 
haps, by a pair of clerks in the office of 
the busy but careless lawyer, whose 
boast it may be, that ‘‘he is the devil 
before a jury, but does not give a copper 
for detail.’’ He thinks it is the first func- 
tion of a trust company to assort his 
legal junk, and to teach his underlings 
what he does not care to bother about. 
Next to him in our hearts is the middle- 
aged person, or the aggressive, self- 
assertive youngster, either of whom 
brings with him his first corporation 
mortgage—an inexact, incomplete in- 
strument, compiled from various unre- 
lated sources, while its author, resentful 
even of the slightest suggestion of 
amendment, is sublimely confident that 
the security is so good that the trustee 
will lend his company all the money 
that is asked. Then comes the promo- 
ter. You have all seen him—the ready 
talker, the hustler, the man with an op- 
tion, the fellow who ‘‘wants to mortgage 
and sell something he does notown toa 
man who does not want it.” He intends 
to hire the name of a trustee as a prop 
to his scheme, and has prepared his own 
mortgage, probably had itexecuted and 
sometimes even put upon record. I once 
spent a week trying to disengage my- 
self from a tangle of that kind with a 
gentleman from Iowa, and there seemed 
to be no way out of it except to execute 
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a formal refusal to execute the trust, 
and record it in his native town—that is 
the town which he had created. 

In all cases, the trust company, in 
fulfillment of a duty to itself, may well 
require that, irrespective of the form of 
the instrument, it shall be satisfied of 
the good faith of the mortgagor before 
the trust can be accepted. I do not 
mean that we are to be so satisfied as to 
the merits of the enterprise that we 
would invest our funds in it, nor that 
our acceptance of the trust should carry 
with it any implication that we approve 
of the security or of the value of the 
property. Not infrequently we have 
seen corporations organized for legiti- 
mate purposes, whose prospective profits 
are to us invisible, and yet very large 
in the sanguine expectations of the pro- 
jectors, who have put into it all their 
own money, expect to take all the secur- 
ities, and under no circumstances will 
sell more than 49 per cent. of the stock, 
and that only to their intimate friends. 
Whether the enterprise is to bore for oil 
in the desert, or to build a trolley road 
to a picnic ground in a booming suburb, 
to run a farm or form an ice-cream 
trust, the parties mean honest business, 
and we may fairly accept the trust with- 
out committing ourselves in any degree 
to the soundness of the undertaking. 
Again, we have sometimes seen unse- 
cured creditors quite willing to accept a 
third or even a fourth mortgage lien of 
a reorganized company in the hope that 
they may realize something, if only a 
few years’ interest, out of their misfor- 
tunes. We may have no confidence in 
that security, and yet with entire pro- 
priety we may permit the use of our ser- 
vices by the company or its creditors, 
It is, therefore, not our judgment as to 
the profitableness of the venture, nor as 
to the value of the security that should 


always determine us in permitting the 
use of our names, but we must scrutin- 
ize and regard the good faith of the par- 
ties with whom we deal, and pray that 
we may never have cause for repentance. 
Beware of the man who wants to display 
the name of your company in the most 
conspicuous type in his advertisements. 

Now, as to the scope of the corpora- 
tion mortgage. In its general plan, the 
mortgage imposes no duty upon the 
trustee after the certification of the 
bonds, unless the mortgagor makes de- 
fault in some of its obligations; but in 
the absence of any provision saving the 
trustee from responsibility, or expressly 
enlarging its powers, the trustee may be 
held in the one instance to the perform- 
ance of certain implied duties or, on the 
other hand, may be restrained from the 
attempt to exercise powers not expressly 
given to it. In some cases the implied 
duties, or the possible difficulties in the 
way of their fulfillment, were perhaps 
not contemplated by the trustee at the 
inception of the trust, but with the 
growth of experience a recurrence of the 
difficulties has been provided against, 
either by better practice or by new 
forms of mortgages. In the late case of 
Miles v. Vivian (79 Fed. Rep. 848), the 
United States Circuit Court of Appeals 
held that a trustee was charged with the 
implied duty of recording the mortgage. 
The record does not disclose whether or 
not the mortgage, made in 1866, con- 
tained the now common provision that 
it shall not be the duty of the trustee to 
record or file the mortgage, or to renew 
its lien, but in in any event, the defend- 
ant trustee, an individual, did not con- 
form to the present custom and require 
evidence that the mortgage had actually 
been recorded before he delivered the 
bonds bearing his certificate. Two 
other interesting points are to be noted 
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in this case:—first, that on the ground 
of laches the complainant was barred 
from any recovery, reckoning from the 
date of record of a later mortgage; 
and, second, that the trustee’s certi- 
ficate that the bonds were ‘‘secured” by 
the mortgage—a form of certificate lat- 
terly regarded as rather dangerous— 
was held by the court to be ‘“‘literally 
and exactly true,” notwithstanding the 
failure to record. 

In a case in which the trustees, on de- 
fault of the mortgagor, had the power 
to foreclose and take possession of the 
property, they were required to proceed 
although they contended that such a 
course would involve them in complica- 
ted litigation to ascertain what property 
was covered by the mortgage, and pos- 
sibly subject them to personal liability 
for injuries or for debts subsequently 
incurred. Those were burdens,the court 
said, which the trustees assumed as in- 
cidents of the trust, and they could not 
avoid them because to do their duty 
would be inconvenient, disagreeable or 
burdensome (First National Company 
v. Salisbury, 130 Mass. 303, 312). 

Here let me suggest that any proposed 
trustee shall insist that the mortgage 
shall contain an exact description of the 
property to be conveyed, Frequently 
trust deeds attempt to describe prop- 
erty solely by reference to former deeds 
or in general terms, with exceptions of 
parcels that have been disposed of since 
the original purchase. The sure result 
of such a description is confusion, and 
at a time of difficulty or urgency it may 
become impossible for the trustee with- 
out prolonged delay, vexation of spirit, 
and finally litigation with outside par- 
ties, to determine upon what it has a 
lien. The time for the solution of that 
question is when the mortgage is exe- 
cuted. 


A mortgage trustee has sufficient in- 
terest, and impliedly the authority and 
right to protect and preserve the mort- 
gaged property, and may sueto prevent 
an illegal act which which would injure 
or cast a cloud upon the security (Mur- 
dock v. Woodson, Governor of Missouri, 
2 Dillon, 188, 203), a principle which has 
again been very profitably illustrated in 
a proceeding taken within the last ‘few 
months, in which the mortgage trustee 
successfully attacked the validity of a 
statute intended to reduce the rates of 
fare upon a street railway in Indianapo- 
lis. 

In view of the possibility that a threat- 
ened peril to the mortgaged property, or 
a default of the mortgagor, may require 
the active intervention of the trustee in 
the interest of the bondholders; involv- 
ing doubtless large expense and varying 
sorts and degrees of liability, the trustee 
should have for its own protection am- 
ple safeguards expressly provided by the 
terms of the trust. It should stipulate 
substantially that it shall not be liable or 
responsible in any respect whatsoever 
except for its own willful default or 
gross negligence, and that all and any 
liability and expense incurred by it in 
connection with the trust shall be a 
charge upon the property; and further, 
that it shall not be bound to begin, de- 
fend, or appear in any suit, action or 
proceeding relating to the trust estate, 
until and unless it shall have been re— 
quested so to do by the bondholders 
and reasonably indemnified against a'l 
and every liability and expense to be in- 
curred in their behalf. The acceptance 
of a trust without some such provision 
may expose the trustee to endless 
trouble. The bondholder, rather than 
the trustee, particularly in the case of 
far the greater number of business cor- 
porations, is familiar with the property, 
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probably intimately. He knows from 
the ready opportunity for frequent per- 
sonal observation, whether his creditor 
is in trouble or his security in danger. 
He knows whether forbearance or fore- 
closure will be profitable or unprofitable, 
He should decide upon action or inac- 
tion, and he should be directly charged 
with the expenses incurred in his inter- 
est. There is nobody so ready as the 
legal deadhead to fight everybody in 
sight. 

As to the things which the trustee 
may not do, it is clearly to be governed 
by the rule that a trustee may not ac- 
quire an interest adverse to the bond- 
holders, and it should not deal in its 
own interest with any of the trust prop- 
erty. Without the consent of the bond- 
holders it may not permit a deviation 
from the rights secured to them by the 
mortgage. It may not waive a default, 
nor consent to the appropriation of any 
part of the mortgaged property or its 
income to any purpose other than that 
expressly allowed by the mortgage, nor 
may it agree to any modification of the 
terms of the mortgage itself. No mat- 
ter how much to the advantage of the 
bondholders any such course of conduct 
might seem to be, the trustee cannot 
bargain away their rights, nor any of 
their security, without their permission, 
and even the courts are without author- 
ity to give their sanction (Duncan v. 
_Mobile & Ohio R. R. Co., 2 Woods, 542, 
546). It may be removed if it make the 
attempt (Gibson v. American Loan & 
Trust Co., 58 Hun, 443). If, however, 
any modification of the security is ap- 
proved by bondholders, safe practice 
requires that the trustee shall require all 
of the bonds to be presented to it to be 
stamped with a brief statement of the 
fact. 

That, I think, covers summarily the 
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question of the implied duties and the 
limited powers of the trustee. There 
are other responsibilities which trustees 
are asked to assume, to a very few of 
which I shall briefly refer. The first of 
these which occurs to me is the issuing of 
bonds in installments, that is, the issuing 
of additional bonds upon the acquisition 
of additional property. The mortgage 
should be clear upon that point,not only 
in defining exactly what property shall 
constitute the basis of the original issue, 
but upon what additions and upon what 
evidence of their existence further bonds 
shall be authorized. The point is com- 
monly not clear; indeed it is too often 
exceedingly confused in the forms of 
many mortgages submitted for approval, 
The duty of determining the value of new 
construction or of additions to plant,and 
whether or not the additions are in work- 
ing order is nota light one. The trus- 
tee, in the nature of things, must rely 
upon the judgment of experts called in 
for the purpose, and it is held only to 
the exercise of good faith, but it may 
properly see to it that the responsibility 
for the representation upon which the 
investor parts with his money and re- 
ceives his bond shall be fastened directly 
upon the obligor company. The fact of 
the additions and their actual cost should 
be certified by responsible officers of the 
mortgagor, approved by its directors, 
and sufficient evidence thereof filed with 
the trustee. 


In cases where property 
held under the mortgage may be sold or 
exchanged, similar precautions should 


be taken. This class of transactions is 
apt to be troublesome in their adjust- 
ment. Some time ago I wascalled upon 
to decide as to the disposition to be 
made of moneys arising upon the sale of 
factory property held under a mortgage 
trust. There was no question as to the 
right to sell, but the mortgage provided 
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that the proceeds might be applied, at 
the option of the trustee, to the purchase 
of additional property, which should be- 
come subject to the lien, or be paid to 
the trustee ‘ ‘for the benefit of the hold- 
ers of said bonds.” The latter provision 
seems to be a little indefinite. The 
mortgagor, a large and responsible man- 
ufacturing concern, for the purpose of 
consolidating its plant, had sold its 
scattered works and had moved much of 
its machinery to a new and extensive 
establishment, upon which it had spent 
money freely. Requisitions were filed 
for the use of the money realized from 
the property sold, and full statements 
were submitted, with vouchers, covering 
in utmost detail the expenditures made 
since the removal, but the requisitions 
failed to regard the difference between 
the cost of what was actually an addition 
to the plant and the cost merely of re- 
placing old machinery with new. The 
difference between the amount realized 
from the old and the amount spent. in 
the purchase of the new, was sought to 
be charged entirely to the new property 
account. It wasin large part disallowed. 
The question was intricate. I should 
have been pleased to avoid it, but the 
mortgagor promptly and _ cheerfully 
acquiesced and the trustee still holds 
much of the money “for the benefit of 
the holders of said bonds.” The bond- 
holders will probably be invited to ex- 
press their opinion and judgment as to 
the further observance of their interests 
Meanwhile, if anybody inquires what 
security the trustee has in exchange 
for the property that has disappeared, it 
may confidently answer, ‘‘Money”! 
There is the final possible duty of the 
trustee, that of foreclosure. So often 
the various gentlemen who bring trust 
deeds to me say, ‘‘But there is going to 
be no foreclosure; there is going to be 


no trouble.” ‘‘Then,” say I, “you 
dont want a trustee. If there is to be 
no foreclosure, issue no bonds; divide 
up your property when you get ready. 
As one of my stockholders,a woman, says 
feelingly of our surplus, ‘What's the use 
of it? Divide it up while we're alive.’ 
When you have made all the money you 
need and want to quit, divide your 
property without the expense and trouble 
of a trustee.” But sooner or later, and 
it has come much sooner in the last few 
years than most people expected, arrives 
the time for foreclosure. Hot, angry, 
pushing, urgent bondholders walk into 
the trustee’s office and expect a fore— 
closure decree to be handed out of a 
table—-drawer in blank, all ready to be 
filled in with the date and terms of sale. 
The holder of one bond wants that 
mortgage foreclosed instanter, and he 
wants his lawyer to do it. The holder 
of a majority of the bonds comes in,and 
he wants the mortgage foreclosed, and 
he wants his lawyer to do it, and he is 
going to have it doneat once; and if you 
don’t do it as he wishes, he is going to 
exercise his privilege under the mort- 
gage, and remove you from the trustee- 
ship. Give such people to understand 
that the holder of a majority of the bonds 
has no control over the trustee; nor has 
one bondholder; the rich are as much 
entitled to protection as the poor; the 
trustee represents the holders of all the 
bonds, and it is bound to look out for 
the minority as well as for the majority. 
It has no business to turn over to any 
bondholder, or set of bondholders, the 
right and the duty to foreclose that 
mortgage. Itis in the line of safety 
and of duty that the trustee shall com- 
plete the foreclosure and preserve the 
rights of the many scattered bondhold- 
ers. It is responsible for every act and 
charged with the duty of watching every 
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proceeding,no matter where it may take 
place. The trustee represents all, and 
it will be held to a strict accountability 
if it turns over to anybody else the duty 
so plainly committed to it. 

That leads me to my closing proposi- 
tion, that in our trust mortgages there 
should be no right on the part of bond- 
holders themselves to remove the trus— 
tee. A majority, ora fixed percentage 
of the bonds, with that power in reserve, 
may seek, and I have seen the attempt 
made, to direct foreclosure proceedings 
to the detriment of other holders, and 
they strive to accomplish their purpose 
by the removal of a trustee, whose name 
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theretofore has stood as a promise for 
the protection of the minority, as well 
as the majority, bondholder. If bond— 
holders do not like the trustee, let them 
appeal to the courts. Without a just 
grievance they may not venture to do so, 
but, if they do, the trustee should not 
hesitate to meet them. 

There are other points upon which I 
might prolong this address. They will 


doubtless suggest themselves to your 
minds and I need not take them up. 
In practice, you will find ample occasion 
to study the cases and the text books 
for guidance. The trust company 
officer must be studious, and not always 
talkative, 


CLEARING HOUSE SYSTEM FOR MONEY ORDERS. 


Adopted at Los Angeles, California. 


The ‘‘Clearing~House” system of dealing with 
money-orders, has been put into operation at 
Los Angeles,Cal. Recipients of orders often find 
that they are obliged to waste much time in 
standing in line at the postoffice waiting for 
their turn at the clerk's window. This plan ob- 
viates all of this nuisance and renders the col- 
lection of a money order of no more difficulty 
than that of an ordinary check. 

Under this arrangement, money orders drawn 
upon the post office are received on deposit for 
collection by the several banks the same as or- 
dinary drafts or checks, and at once credited to 
the account of the depositor, who is thus spared 
the necessity of presenting them at the postoffice. 

The Postoffice Department, desirous of accom- 
modating the business houses, which are the 
payees of some millions of these orders, has re- 
cently modified certain of its regulations,for the 
convenience of banks and the business public, 
and under the method above described, the 
prompt payment of orders will be greatly facil- 
itated. 

Money orders deposited in bank for this pur- 
pose need not be indorsed to the bank, but sim- 
ply receipted on the face, as when presented by 
the owner at the postoffice. 

The I.os Angeles National Bank has been del- 
egated to receive all such money orders pre- 
sented to it at the clearing house meetings by 


other banks, and has consented, with the sanc_ 
tion of the Clearing-House Association, to act 
as the representative of the postoffice depart- 
ment in clearing all such money orders present- 
ed for payment. 

That banks may not be necessarily inconveni- 
enced, the postoffice will accept all orders pre- 
sented which are drawn upon this office, whether 
the corresponding advice is or is not on file at 
the time the order is presented. 

Under this arrangement, no order will be re- 
turned because of a technical irregularity. Only 
such orders will be returned as are necessarily 
rejected because drawn upon another office or 
because of some serious omission or grave defect 
or irregularity appearing therein affecting their 
validity as vouchers, 

Every money order presented through the 
clearing house should be receipted on its face by 
the payee or endorsee, and need not be indorsed 
by the bank, but must be stamped on the back 
by the bank presenting same. 

This system was inaugurated in Los Angeles, 
Feb. 14. Substantially the same system has 
been in operation for some time in New York 


city, where money orders receipted in the regu- 
lar way, when deposited in bank are credited as 
cash, and go through the New York Clearing 
House to the Chase National Bank, which acts 
as the agent of the New York Postoffice, for 
their redemption. 
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THE COMPULSORY DISCLOSURE OF BANK DEPOSITS. 


The question of the power of the pub- 
lic authorities to compel a bank cashier, 
or other bank official, to disclose the 
names of depositors and amounts to 
their credit on the books of the bank on 
a stated day, which has _ heretofore 
arisen and been decided in the states of 
Indiana and Oregon adversely to the 
right of tax officials to obtain such dis- 
closure for purposes of taxation, is just 
now a matter of lively interest in Mis- 
souri. The cashiers of two banks in 
Windsor, Missouri, it is reported, have 
been served with subpoenas duces tecum 
to appear before the grand jury with the 
individual ledger and time deposit reg— 
ister of their respective banks showing 
the accounts of certain depositors, a list 
of which is named in the subpoena. The 
evident purpose of this movement is to 
gain information upon which to indict 
certain depositors for making false re- 
turns to the assessor, The counsel for 
the banks, we understand, after thorough 
investigation of the authorities, have 
formed the opinion that the laws of 
Missouri are such that the bank officers 
will have to appear and testify. 

In this connection a synopsis of the 
decisions in Indiana and Oregon may be 
of interest. 

In /ndiana, in Decker v. Langenburg, 
reported in the BANKING Law JouRNAL 
of November 15, 1891, the state board 
of tax commissioners subpoenaed the 
vice-president of a state bank, demand- 
ing him to appear before it with the 
books of the bank disclosing the names 
of depositors and the amounts of their 
deposits on given day; and to answer 
all questions relative thereto. The 
banker appeared, stated the probable 


aggregate amount on deposit on the day 
named, but refused to give the amount 
of deposit to the credit of any one de- 
positor; or the amount of any property 
held by the bank as custodian or agent 
for any one depositor; or a list of the 
names of depositors on a given day; or 
a list of its depositors on said day with 
amounts to the credit of each; or the 
names of special depositors and the am- 
ount, descriptions and value of their de- 
posits; or to produce the books of the 
bank containing such information, 

The state board thereupon fined and 
imprisoned the witness for contempt, 
and the case was taken to the courts. 

The Superior Court of Marion county, 
Ind,, held that the state board had no 
authority under the law to compel the 
discovery sought to be elicited from the 
banker-witness, or to compel the pro- 
duction of the books of the bank. It 
further stated the opinion ‘‘that the 
legislature of this state under the limit- 
ations of its constitution and the consti- 
tution of the United States, had no au- 
thority to vest power in said board of 
tax commissioners, to require a bank to 
disclose the names of its depositors in 
gross, for the mere purpose of indefin— 
ite discovery, as in this case, nor pro- 
duce its books for examination to obtain 
such names for like purpose. The sanc- 
tion of such authority would result in 
the inauguration of such an unreason- 
able system of inquisition and the en- 
couragement of vexatious and profitless 
espionage to such a degree as was never 
contemplated and certainly can find no 
just sanction in our plan of government. 
But I do not wish to be understood as 
intimating that a bank official may not, 
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in a proper case, be required by the 
proper Officials, in the tax system, to 
testify if a named person or company or 
corporation had money on deposit in the 
bank represented by such official on the 
first day of April of any year.” 

In Oregon, by act of October 29, 1870, 
the legislature required that,in the mak- 
ing of assessments each year, the proper 
officer of every bank or express company 
furnish the county assessors upon ap- 
plication, with a certified sworn state- 
ment of the names of depositors, with 
the amounts deposited, for the purpose 
of assessment, imposing a fine of $500 
for refusal to furnish such list. The 
president of a national bank in Portland, 
Oregon, was indicted for refusing to 
comply with the law, He demurred to 
the indictment and the circuit court of 
Multonomah County, Oregon, sustained 
the demurrer and held the law of 1870 
unconstitutional and invalid. 

The full decision was published in the 
Journal for July, 1895. 

Among the reasons given were these: 
That the act was ambiguous; further- 
more, it was special legislation, which 
attempted to require of a particular class 
of citizens, the performance of special 
duties not required of any other citizens 
and was directed against only one class 
of personal property, moneys deposited ; 
hence for these reasons, the act was un- 


PRODUCTION 


In the proceeding by the Attorney-General of 
Missouri against the four trust companies of St- 
Louis to forfeit their charters on the ground that 
the companies were doing a general banking 
business without authority of law—full report of 
the testimony in which was published in the 
January Journal—one of the demands of the at- 
torney-general, which was refused by the trust 
companies, and refusal sustained by the Com- 
missioner, was for the production of the trust 
companies’ books. Subsequently, the attorney- 
general moved the supreme court to require 
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constitutional. Again, the law was held 
obnoxious in virtually presuming that 
every citizen and tax-payer, fortunate 
enough to be a bank depositor,had com- 
mitted the crime of perjury when he 
filed his sworn statement of assessable 
property, while it is a well established 
rule of law that the presumption is that 
every man who takes an oath swears to 
the truth. 

It will be noted that the proceedings 
in Indiana and Oregon were on behalf of 
tax officials to reach taxable property— 
deposits—for the purpose of assessing the 
owners; in Missouri, the proceeding to 
compel disclosure, is by the grand jury, 
with the object of ascertaining whether 
bank depositors have committed perjury. 
Whether or not this last named body has 
the power to compel such disclosure in 
the manner and by the methods adopted, 
we will not now attempt to discuss, but 
will refer readers, interested in the 
literature of this subject, to the following 
articles which have heretofore appeared 
in the BANKING Law JouRNAL, which 
pretty thoroughly cover the ground: 


‘‘The Demands of the Indiana Tax 
Commissioners,” by William Bosson, 
Indianapolis. 5 B. L. J. 165. 


‘*‘The Compulsory Disclosure of Bank 
Deposits,” 5 B. L. J. 170. 

“Can a State Compel a Bank to 
Furnish a List of its Depositors for Tax- 
ation?” 12 B. L. J. 309. 


BOOKS. 


such production, which motion was denied by 
the court February 15th. The following has 
been received in answer to request for copy of 
Opinion: 

**DEAR SiR:—In the case against the St. Louis 
Trust Companies, on the motion to require the 
companies to produce their books, the court 
simply made an order overruling the motion. 
There was no written opinion filed. (Sg.) John 
R. Green, Clerk.” 

Decision of the main proceeding has not yet 
been made. 
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BANKING LAW. 


T AIS department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 

rectors. The experiences they disclose are likewise worthy the careful attention and study of the merchant 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case publishe 
herein, will be furnished on application. 


BANK AS AGENT FOR SALE OF STOCK. 


DEPOSIT OF STOCK BY CUSTOMER WITH DIRECTIONS TO HAVE SOLD—BANK PROCURES 
STOCK TO BE SOLD BY FIRM OF BROKERS—BROKERS' CHECK TO BANK FOR PRO- 
CEEDS DEPOSITED TO CREDIT OF CUSTOMER'S ACCOUNT—CHFECK PRO- 
TESTED—CHECK HELD TO BELONG TO BANK AND CANNOT BE 
CHARGED BACK TO CUSTOMER'S ACCOUNT. 


Pepperday v. Citizens Nat. Bank of Latrobe, supreme court of Pennsylvania, Jan. 3, 1898. 


A customer of the C National Bank in Pennsylvania delivered to it certain Pennsylvania 
railroad stock with directions that it be sold for his account. The stock was sent toa firm of bro- 
kers in Philadelphia by whom it was sold December 18 and their check on a Philadelphia bank to 
order of the C National Bank, for the proceeds, $1,073.75, was received by the C bank through the 
mail December 2oth and the amount credited to the customer's account, who thereupon drew down 
his account to $516.86. The check was sent same day it was received to the Second National, 
Pittsburgh, for collection. On December 24th the C bank learned by telegram that the brokers 
had assigned; on the 27th check came back protested and was charged back to the customer, 
creating an overdraft. 

In an action by the customer against the C bank for the balance, $516.86, 

HELD, that the C bank was liable to its customer for the amount of the brokers’ check, and 
could not charge it back to his account. 

(a) If the customer had been owner of the brokers’ check and had deposited it with the bank 
for collection, the bank would not have been liable for its nonpayment; as the course and process 
of collection adopted by it were within the limits of ordinary bank usage, and it was not negligent. 

(b) But the customer was not owner and had nothing to do with the check, and as to this 
particular transaction the relation between him and the bank was not that of depositor and bank; 
hence,the rule which would have exempted the bank from liability as a consequence of such relation, 
has no application and cannot be invoked by the bank. 

(c) As to this particular transaction the bank acted as agent for the customer, and became 
subject to the rules of law applicable to that relation, As agent for sale, it had no legal right to 
accept anything but money from the brokers; hence when the bank accepted their check as cash 
upon its own responsibility and credited the customer with the amount—the equivalent of paying 
over to him the cash—the bank made the check their own and took upon themselves the risk of its 
being good; hence cannot charge the amount back to him upon protest of the check. 

Mitchell, J. dissenting. 


Appeal from court of common pleas, 
Westmoreland county. 

Action by John J. Pepperday against 
the Citizens’ National Bank of Latrobe. 
Judgment for plaintiff. Defendant ap- 
peals. Affirmed. 


been established. But thetrouble with 
the case is that there were no such facts 
init. The plaintiff was not the owner 
of the check, and he did not deposit it 
for collection. The check was drawn to 
the order of the defendant, and was, 


Green, J. If the plaintiff had been the 
owner of the check in question, and had 
deposited it with the defendant bank for 
collection, it may be conceded that the 
bank would not have been liable for the 
nonpayment of the check. While the 
course and process of collection were 
rather slow, it was still within the limits 
of ordinary bank usage, and we think a 
charge of negligence could not have 


therefore, the property of the defendant. 
They might do with it as they chose. 
The liability of the defendant to the 
plaintiff was not a liability on the check, 
or for any use the defendant did make 
or could make of it. The check was the 
exclusive property of the defendant. 
The plaintiff had no interest in it what- 
ever. In order that the plaintiff might 
become its owner, it would have been 
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necessary for the defendant to indorse 
it, so as to make it payable to the plain- 
tiff’s order. Even if the plaintiff had re- 
ceived the physical custody of the check 
by delivery of its corpus to him,he could 
not have deposited it in the defendant’s 
bank for collection without the indorse- 
ment of it by the defendant to his order 
or in biank, But there were no facts of 
that character in the case. The bank 
never delivered the check to the plain- 
tiff, nor did they deposit the check to 
the credit of the plaintiff's account. 
They assumed it themselves, and, of 
course, assumed the collection of it. 
The plaintiff, as a matter of fact, had 
nothing whatever to do with the check. 
He had no right, title, or interest in it, 
and he was never placed in such a posi- 
tion by the bank that he could possibly 
have exercised any claim of dominion or 
ownership or interest of any kind in it. 
Moreover, the defendant still has the 
check. It has never delivered or tender- 
ed it to the plaintiff, and hence,if it had 
received the check from the plaintiff in 
regular course,it would have been liable, 
In Bank v. Ashworth, 123 Pa. St. 212, 
Mr. Justice Paxson, delivering the opin- 
ion, said: 

“It is safe to say, as a general rule, 
that when a bank receives a check from 
one of its depositors for collection it 


must return him the check or the 
money.” 


The present action is brought by the 
plaintiff as a depositor in the defendant 
bank, to recover the amount of his de- 
posit, $516.86, standing to his credit on 
the books of the bank, after the refusal 
of the bank to pay his check for that 


amount on December 27, 1895. The 
defendant refuses to pay the money, be- 
cause it says that, owing to a transac- 
tion which it had with the plaintiff, it 
had received from the plaintiff 51 shares 
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of the capital stock of the Pennsylvania 
Railroad Company to be sold for his ac- 
count, and upon his direction; thatthey 
had sent the certificates of stock to a 
firm of brokers, L. H. Taylor & Co, in 
Philadelphia, where they remained un- 
til on December 17, 1895, the plaintiff di- 
rected the defendant to sell 20 shares of 
the stock at the best market price on the 
18th or igth. This order was communi- 
cated to the brokers by the bank, and 
on the 18th of December the brokers re- 
ported that they had sold the stock. On 
the zoth of December the defendant re- 
ceived from the brokers their check on 
a Philadelphia bank payable to the 
order of the defendant bank for $:,073,- 
75. They then credited the plaintiff's 
account on their books and sent the 
check, with other checks, to Second 
National Bank of Pittsburg for collec- 
tion for the account of the defendant 
bank. On December 24th they received 
a telegram, which announced the as- 
signment of Taylor & Co. of Philadel- 
phia, and on December 27th the check 
came back protested. They charged 
back on the plaintiff’s account the am- 
ount of the check and protest, and thus 
reduced the amount of his credit so that 
his account was overdrawn. They claim 
that they were relieved of liability for 
the loss on the Taylor check, and might 
lawfully charge the plaintiff’s account 
with this loss. 

The question at once arises, what was 
the true legal relation between the plain- 
tiff and defendant as to this particular 
transaction? It is perfectly clear that 
it is not a relation of depositor with the 
bank. The plaintiff, never having had 
the check, never deposited it with the 
defendant. It is true, the defendant 
credited the plaintiff's account with the 
amount of the check when they received 
it. They thus made themselves debtor 
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to him for the amount credited. This 
they had a perfect right to do, and the 
plaintiff had a perfect right to accept 
the credit, and draw against it. When 
the bank gave the credit to the plaintiff 
they, of course, assumed that the check 
would be paid, as they had a right to 
do; but does it follow that, when the 
check was dishonored, several days later, 
on presentation, the defendant had a 
lawful right to charge back the loss to 
the plaintiff's account? As has already 
been said, if the check had belonged to 
the plaintiff, and had been deposited 
by him, the bank would probably not 
have been chargeable with the commer- 
cial negligence which imposes liability 
on that ground upon such institutions. 
But it is perfectly clear that such was 
not the legal relation of the plaintiff and 
defendant, and hence the rule which 
would or might have exempted the bank 
from liability as a consequence of such 
a relation, has no application, and can- 
not be invoked by the bank. 

What, then, was their true legal rela— 
tion? The bank voluntarily undertook 
to sell the plaintiff's stock at his request. 
But in doing so they were not exercising 
any function which pertained to them as 
a bank. It is no part of the business of 
a national bank to engage in the selling 
of stocks for anybody. It wasa trans- 
action outside of their regular banking 
business, and not within their chartered 
powers, This being so, when the bank 
received the stock from the plaintiff, 
and agreed to sell it, it could only be 
understood to assume the relation of 
agent for the plaintiff as principal in 
that particular transaction. When it 
sold the stock, it was acting as his 
agent, and became subject to whatever 
rules of law are applicable to that rela- 
tion, Of course, acting in that capacity 
it could sell as any other agent, and 


would be responsible for its acts as any 
other agent. 

In the case of Bank v. Ashworth, 
above referred to, the transaction in 
q uestion was not in the line of ordinary 
banking business, yet the defendant 
bank was held liable simply because, in 
collecting their customer’s check, they 
took a cashier's check for the check de- 
posited, instead of taking cash. The 
action was by a depositor against a bank 
with which he had deposited a check for 
$2,622.25 on the Penn Bank. The check 
was presented next day through the 
clearing house, but the Penn Bank had 
then closed its doors and the check was 
protested. A few days later the Penn 
Bank resumed operations, and was open 
and doing business, on the day follow- 
ing. On that day the check was again 
presented, together with some other 
checks, by the defendant bank, and in 
exchange for them all a cashier’s check 
of the Penn Bank was given to and re- 
ceived by the defendant bank. The 
Penn Bank was paying all checks pre- 
sented. The cashier’s check was depos- 
ited by the defendant bank with another 
bank through which it cleared, but on 
the next business day—which was Mon- 
day following the Saturday on which 
the cashier’s check was given—the Penn 
Bank again closed its doors, and the 
cashier’s check was not paid. On these 
facts we held the defendant bank respon- 
sible to the plaintiff for the loss. Pax- 
son, J. further said: 


‘It is equally clear that, if the col- 
lecting bank surrenders the check tothe 
bank upon which it is drawn, and ac- 
cepts a cashier’s check or other obliga- 
tion in lieu thereof, its liability to its 
depositor is fixed, as much so as if it 
had received the cash. It has no right, 
unless specially authorized to do so, to 
accept anything in lieu of money”— 
citing Bank v. Goodman, tog Pa. St. 
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422, and several othercases. “We need 
not discuss the question whether the de- 
fendant failed to exercise due diligence 
in not sending the dishonored check 
through the clearing house on Saturday. 
That it could have been done, and was 
done by some other parties, distinctly 
appears by the evidence, and is not dis- 
puted. We think the defendant bank 
fixed its liability by surrendering the 
check to the Penn Bank, and accepting 
the cashier’s or teller’s check of that 
bank. As between the defendant and 
its depositor ,this amounted to payment. 
The plaintiff has neither his check nor 
his money.” 


With how much more force do these 
remarks apply to the present case. Here 
the defendant accepted the check of 
Taylor & Co. in payment for the stock, 
when they had no legal right to accept 
anything but money. They credited the 
plaintiff's account with the amount of 
the check and thereby assumed it to be 
that much cash. They might have no- 


tified the plaintiff that they had re- 


ceived the check, and delivered it to 
him, or might have held it for collection 
before crediting his account, If he had 
accepted it as cash, the bank would have 
been exonerated, or if he had agreed 
they might hold it for collection before 
giving him credit, and had used due 
diligence in its collection, they probably 
could not have been held liable. But 
neither of these things was done; onthe 
contrary, they assumed it as cash, and 
so treated it in their dealing with plain- 
tiff. We do not see how they can be re- 
lieved from responsibility. In the case 
of Bank v. Goodman, supra, we held 
that a bank which had received for col- 
lection from a depositor a check on an- 
other bank, and had sent the check to 
the bank on which it was drawn, and 
had received from that bank a draft on 
some other bank, which was not paid, 
was liable to its depositor for the check 
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he had deposited. It was claimed that 
there was no negligence, because the 
usual course of business was followed, 
But we held this was not sufficient. The 
court below said, and we affirmed it: 


“The defendant assumed the respon- 
sibility of sending the evidence of the 
plaintiffs’ right to have the money for 
which it called collected for their bene- 
fit, to the bank which was expected to 
make payment. Not obtaining the 
money, but a worthless draft in return, 
the defendant, treating the draft as not 
paid, charged the amount of it back to 
the plaintiffs’ account, and, when they 
called for the check, as the best evidence 
of their right to recover against the 
maker, they are informed: ‘The check 
you call for cannot be returned, It was 
paid, charged to the drawer’s account, 
and canceled.’”’ 

We held the same doctrine in Hazlett 
v. Bank, 132 Pa. St. 118. That anagent 
for sale has no power to receive anything 
but money in payment is too familiar a 
rule to require the citation of authorities 
to support it. A single reference to one 
of our most recent decisions, where the 
subject is reviewed, will suffice. Paul 
v. Grimm, 165 Pa. St. 139. 

We cannot see how this case can be 
decided upon the question whether the 
bank used due diligence in collecting 
the check of Taylor& Co, Itnever was 
the property of the plaintiff. He did 
not deposit it and had nothing to do 
with it. The defendant received it, 
owned it, held it, still holds it, and never 
even tendered it to the plaintiff. The 
bank treated it as cash on its own re- 
sponsibility, and credited the plaintiff's 
account with the amount of it. We 
know of no principle upon which they 
can charge back to him a check which 
he never saw, never owned, never had 
any interest in, and upon which his 
name never did, and does not now, ap- 
pear either as drawer, payee, indorser, 
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or in any other manner whatever. 
assignments of error are dismissed. 
It is perfectly manifest that, if the 
bank had paid to the plaintiff in bank 
notes the amount of the check, and he 
had put them in his pocket, and gone 
about his business the bank could never 
have recovered back the money. They 
could pay him the money if they chose, 
and he could receive it in good con- 
science. That being so, he could keep 
it, and could not be compelled to repay 
it. The law upon that subject is w.th- 
out question, The payment would be 
voluntary on the part of the bank, and, 
being such, the plaintiff could conscien- 
tiously receive it,and he could thereafter 
retain it. Now it so happens that the 
actual facts make out just such a case. 
When the bank received the check, and 
credited the plaintiff's account, they 
gave him notice tothat effect, and there: 
upon he drew a check for $1,600 against 
his account, which included the whole 
amount of the sum credited, and $600 
besides; and when the check was pre- 
sented, the bank paid it. It was not 
until after this that they charged back 
the credit against the account, This,it 
is very clear, they could not do without 
his consent. Judgment affirmed. 
MITCHELL, J, (dissenting). As to the 
stock, the bank was a mere agent for 
transmission and sale, not responsible 
for anything but negligence, of which 
there is no evidence. This is conceded. 
In the ordinary course of business, the 
bank received the check for the pro- 


The 


AUTHORITY OF 


A decision has been handed down by the 
Minnesota Supreme court in a suit of the Fort 
Dearborn National of Chicago against the re- 
ceivers of the Bank of Minnesota of St. Paul for 
$25,000. At the request of the cashier of the 
Bank of Minnesota the Fort Dearborn National 
accepted a note of a land company in which the 
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ceeds of the saleof stock, and,of course,,. 
its title to the check was only as agent 
for the real owner,the plaintiff. Treating 
the check as money also in the ordinary 
course of its business, the bank passed 
the amount to the credit of the plaintiff 
in his account. It is said in the opinion 
of the court that it is clear that as tothe 
check the relation of depositor did not 
exist. But with great respect for my 
brethren who so hold, I think it perfect- 
ly clear that that was the exact relation, 
Tle bank treated the check as money of 
its depositor, credited it in his deposit 
account, so notified him, and he ratified 
and assented to its action by drawing 
against the sum. It is the basis of the 
alleged balance of deposit in his favor 
for which this suit isbrought. Without 
that check as part of his deposit account 
he had no such balance, his account is 
overdrawn. When the check came back 


unpaid, the bank charged it up against 


its depositor, to offset the formal credit, 
which had been given him for it. This 
it had the right to do, just as if it had 
credited him with a deposit of $1,000 in 
bank notes or gold coin, which later 
were found to be counterfeit. It is also 
said that the bank still has the check, 
and has not delivered it to plaintiff. He 
refused it. When he was notified that 
it had come back, he said peremptorily 
he had nothing to do with it. In this 
he was wrong. It was the basis of a 
credit to which he was not entitled, and 
on which he should not be permitted to 
recover. 
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cashier was a stockholder, charging the same to 
the account of the Bank of Minnesota, which 
thereupon paid that amount to the borrower, 


The Fort Dearborn National sought to recover 
from the Bank of Minnesota, but the supreme 
court decides that the Bank of Minnesota is not 
accountable for the money. 
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CHECK. 
BANK’S RE¥ USAL TO PAY WHEN IN FUNDS—ALLEGATION THAT CHECK WAS INDORSED BY 


PAYEE NECESSARY, IN ACTION BY DEPOSITOR AGAINST BANK—BANK CANNOT BE 
HELD FOR SLANDER BECAUSE OF ITS OFFICER'S STATEMENT OF ‘‘NO FUNDS,” 


Nathan Eichner, respondent, v. The Bowery Bank of New York, appellant. N. Y. supreme court, Appellate 
Division, 1st. Dept , December 1897. 


In an action against a bank by a depositor to recover damages for failure to pay a check 
drawn by him in favor of a third person, a complaint is fatally defective which fails to allege that 


he check had been indorsed by the payee. 


An action cannot be maintained against a banking corporation which has refused to pay its 
depositor’s check when in funds,on the theory that the statement of the bank’s officer that there were 


no funds to meet the check was a slander by the bank. 
one for which the officer is individuallv liable, and the bank cannot be held. 


If such a statement is a slander at all, it is 
The action against 


the bank must be one for damages because of the non-payment of the check, and, to maintain such 
action, indorsement by payee is a necessary allegation. 


Wicuiams, J.—The action was brought 
to recover damages alleged to have 
been suffered by the plaintiff by reason 
of the non-payment by the defendant of 
plaintiff's check drawn to the order of 
Fields, Chapman and Fenner, and by 
reason of the statement to the said pay- 
ees by the defendant that there were no 
funds in the bank to meet the check. 
The appellant (bank) claims that the ac- 
tion was merely one for damages caused 
by the non-payment of the check, while 
the respondent (depositor) claims it was 
one to recover Gamages for slander of 
the plaintiff in his occupation of trader 
or merchant. 

The complaint alleged in brief that 
the plaintiff was a merchant carrying on 
business in the City of New York, and 
that up to the time of the non-payment 
of the check he was in good standing 
and credit; that he was a depositor in 
the defendant bank and kept an account 
there; that at the time he drew the check 
he had a balance in the bank due and 
owing him, subject to the check exceed. 
ing the sum of $9, for which the check 
was drawn; that the check was drawn 
and delivered to the payees therein 
for an indebtedness due and owing from 
plaintiff to them; that the payees were 
a firm of auctioneers in New York city 


and extended credit to the plaintiff and 
had a high esteem for him; that plain- 
tiff had large and profitable dealings 
with them, and their esteem and credit 
were of great value to him; that the 
payees caused the check to be presented 
for payment at the defendant bank with- 
in business hours and in the usual course 
of business, but the defendant, although 
it had sufficient funds belonging to 
plaintiff on deposit, refused to pay the 
check stating that the same was no good 
and the check was thereupon returned 
to the payees dishonored; that upon the 
payees giving notice to plaintiff of such 
dishonor the plaintiff informed them 
that the bank must have made some 
mistake and instructed them to again 
present the same for payment; that the 
payees did again present the check to 
defendant for payment, informing the 
bank that it must have made a mistake, 
but the defendant persisted in its re- 
fusal to pay the check, insisted that the 
same was no good, that it was not in- 
debted to the plaintiff for any such 
amount, and refused to honor the check; 
that these acts of defendant’s caused 
plaintiff injury in his good name and 
credit, and the payees named in the 
check withdrew from the plaintiff their 
esteem and credit, refused to extend him 
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further credit, and he thereby suffered 
great loss and was injured in his good 
name and reputation in his business as 
a merchant, and his standing in the 
community as a reputable merchant was 
greatly lowered, to his damage $500. 

There was no allegation in the com- 
plaint that the check was ever indorsed 
by the payees either before or at the 
time or times it was presented to the 
bank for payment. So far as the action 
may be regarded as one for damages 
caused by the non-payment of the check, 
this latter allegation was a necessary 
one in the complaint, and in the absence 
of such allegation the complaint was de- 
fective and the demurrer was properly 
sustained at Special Term. This pre- 
cise question was passed upon in the 
case of Rowley v. National Bank of De- 
posit (18th N. Y. Supp., p. 545) by the 
General Term, in this department. Mr. 
Justice Ingraham, in the course of his 
opinion in that case said: 


‘Until it (the check) was indorsed, 
the defendant was not bound to pay it, 
and before there can be any cause of 
action against the defendant because of 
its refusal to pay the check, the plaintiff 
must allege that the defendant was 
under a iegal obligation to pay the 


same.” 

This action cannot be sustained as one 
for damages because of the non-pay- 
ment of the check, unless it be alleged 
and proved that the check, at the time 
of its presentation and demand of pay- 
ment was or had been duly indorsed by 
the payees. 

So far as the action may be regarded 
as one to recover damages for slander 
of the plaintiff in his occupation of mer- 
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chant or trader, it cannot be maintained 
against the defendant as a corporation. 
The theory of the plaintiff is that the 
defendant not only refused to pay the 
check, but that it also stated in effect 
that the plaintiff had no funds in the 
bank subject to the payment of the 
check. If this may be regarded as a 
slander at all it was not one fur which 
the corporation itself would be liable. 
The corporation itself could not talk. 
The statement must have been made 
by some officer or agent of the cor- 
poration, and if there was liability for 
slander at all it must have been the per- 
sonal liability of such officer or agent, 
and not of the corporation. 

In Townshend on Slander and Libel 
(Sec. 265) it was said: 


“A corporation can only act by or 
through its officers or agents, and as 
there can be no agency to slander, it fol- 
lows that a corporation cannot be guilty 
of slandering. It has not the capacity 
for committing that wrong. If an officer 
or agent of a corporation is guilty of 
slander he is personally liable, and no 
liability results to the corporation.” 


In Odgers on Libel and Slander (page 
368) it is said: 


‘*A corporation will not, it is submit— 
ted, be liable for any slander uttered by 
an officer, even though he be acting hon- 
estly for the benefit of the company and 
within the scope of his duties, unless it 
can be proved that the corporation ex- 
pressly ordered and directed that officer 
to say those very words, for a slander is 
a voluntary tortious act of the speak— 
er.” 


The judgment appealed from was er- 
roneous and should be reversed. All 
concur. 
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USURY PENALTY UNDER N. Y. BANKING LAW. 


IN SUIT BY STATE OR PRIVATE BANKER FOR PRINCIPAL OF LOAN, THE DOUBLE-INTEREST 
PENALTY MAY BE COUNTERCLAIMED BY BORROWER; ALTHOUGH IN SUITS BY 
NATIONAL BANKS OPERATING UNDER SIMILAR NATIONAL STATUTE, THE 
PENALTY CANNOT BE OFFSET, BUT MUST BE SUED FOR SFPARATELY. 


Pasquale Caponigri v. Pasquale Altiere and Pietro Altieri. New York Supreme Court, Appellate Term, 
First Dept. December, 1897. 


A party who has paid a usurious rate of interest upon a loan made by a state bank or a pri- 
vate banker, may maintain a counterclaim for the penalty, recoverable by virtue of the Banking 
Law (Laws of 1892, ch. 689, sec. 55) when sued for the amount of the loan, notwithstanding that 
the act of Congress, relating to national banks, similarly framed, asconstrued by the United States 
Supreme Court, does not afford a right to such a counterclaim in an action brought by a national 


bank in this state. 


Action upon a promissory note by the 
indorsee against the maker and indor- 
ser, the defendants’ contention being 
that the note was given in part renewal 
of one for a larger amount which, with 
earlier renewals thereof, the plaintiff, a 
private and individual banker, had dis- 
counted for their accommodation at 
usurious rates; and that because of such 


usury, the plaintiff had incurred a loss 
of all interest and a forfeiture of double 
the sum paid for the forbearance of the 


loan. The amount of such forfeiture 
was counterclaimed by defendants. 
Judgment for defendants, affirmed. 


BiscHorr, J.—The conclusiveness of 
the judgment of affirmance in the court 
below, as to the facts in evidence (Meyers 
v. Cohn, 4 Misc. 185), and the state of 
the record restrict our authority upon 
this appeal to a review of the question 
whether, or not, the forfeiture or penalty 
urged by the defendants was available 
to them by way of counterclaim, The 
trial court ruled that it was, and the 
jury, consistently with such ruling, found 
for the defendants in one thousand dol- 
lars, such being the amount in difference 
between the defendants’ claim at double 
the amount of the usurious interest paid 
by them, and that of the plaintiff, for 
the principal of the note in suit. 


The State Banking Law (L. 1882, ch. 
409, secs, 68, 69) provided as follows: 


‘Sec. 68, Every banking association 
organized and doing business under and 
by virtue of the laws of this state, and 
every private and individual banker, or 
bankers, doing business in this state, are 
hereby authorized to take. receive, re- 
serve and charge on every loan or dis— 
count made, or upon any note, bill of 
exchange or other evidence of debt, in- 
terest at the rate of 6 per centum per 
annum; and such interest may be taken 
in advance, reckoning the day for which 
the note, bill or other evidence of debt 
has torun. 

“The knowingly taking, receiving, re- 
serving or charging a rate of interest 
greater than aforesaid shall be held and 
adjudged a forfeiture of the entire inter- 
est which the note, bill or other evidence 
of debt carries with it.or which has been 
agreed to be paid thereon; and in case a 
greater rate of interest has been paid 
the person or persons paying the same 
or their legal representatives may re- 
cover back twice the amount of the in- 
terest thus paid from the association, or 
private or individual banker taking or 
receiving the same, provided that such 
action is commenced within two years 
from the time the said excess of interest 
is taken. Butthe purchase, discount or 
sale of a bona fide bill of exchange, note 
or other evidence of debt, payable at an- 
other place than the place of such pur- 
chase, discount or sale, at not more than 
the current rate of exchange for sight 
drafts, ora reasonable charge for col- 
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lecting the same, in addition to the in- 
terest, shall not be considered as taking 
or receiving a greater rate of interest 
than 6 per centum per annum.” 

“Sec. 69. It is hereby declared that 
the true intent and meaning of the last 
preceding section is to place and con- 
tinue the private individual bankers and 
banking associations organized and 
doing business as aforesaid on an equal- 
ity, in the particulars in said section re- 
ferred to, with national banks organized 
under the actof Congress entitled ‘An 
act to provide a national currency, se- 
cured by pledge of United States bonds, 
and to provide for the circulation and 
redemption thereof,’ approved June 3, 
1864.” These provisions were retained 
in the revision of 1892 (L. 1892, ch, 689, 
sec. 55) identically as quoted. 


Under an Act of Congress, according 
a right of action against national banks 
to a party paying interest upon a usuri- 
ous loan, in phraseology substantially 
the same as that employed in this stat- 
ute of our state, the Court of Appeals 
held that the borrower's demand for the 
penalty was properly the subject of a 
counterclaim to the bank’s action to re- 
cover the money loaned (National Bank 
v. Lewis, 75 N. Y. 516). 

In that case the defendant’s right of 
demand arose solely from the act of 
Congress, and that act was construed by 
the Supreme Court of the United States 
subsequently to the Court of Appeals de- 
cision, as giving no right of an enforce- 
ment of the demand by way of counter- 
claim (Barnet v. Bank, 95 U. S. 555), 
which construction of the federal statute 
was conclusive upon the state courts 
(Hintermister v. Bank, 64 N, Y., 211, 
212), and was, therefore, adopted by the 
Court of Appeals upon a re-argument of 
the Lewis case (81 N, Y. 15). 

In the case at bar, the defendant’s rights 
as against the plaintiff, a private banker, 
exist by virtue of a state statute which, 
unless some contrary legislative intent 


appears, must be construed in accord- 
ance with the views expressed by the 
Court of Appeals, when considering an 
act similarly framed, their decision being, 
so far, unrestricted by any more conclu- 
sive judicial authority. 

As an independent question, the mat- 
ter is to be determined in favor of the 
maintenance of the counterclaim, since 
the Court of Appeals as an independent 
tribunal has so decided (Bank v. Lewis, 
75 N. Y. 516) but it is claimed by the 
appellant that the legislature intended 
so to regulate the rights and liabilities 
of private bankers and state banks as to 
place them, in all particulars, upon an 
exact equality with national banks, and 
had to this extent adopted the provisions 
of the Federal law, governing national 
banks, as construed by the supreme 
court of the United States, 

The contention proceeds upon the 
following provision of the State Banking 
Law, as above quoted: 


‘It is hereby declared that the true 
intent and meaning of the last preceding 
section is to place and continue the pri- 
vate and individual bankers * * on 
an equality, in the particulars in said sec- 
tion referred to, with national banks * *,” 


The ‘‘particulars in said section re- 
ferred to” have to do with the penalty 
for the taking of usurious interest, and 
the “equality”’sought to be accomplished 
is obviously a uniformity of the penalty 
in the case of all banks, national and 
state, and individual bankers, the in- 
equality being found in the situation 
whereby, but for this enactment, the 
national banks, dealing usuriously, for- 
feited twice the amount of interest re- 
ceived, and the state banks, or individ- 
ual bankers, in no greater fault, forfeited 
the entire subject of the loan. 

By the law of thisstate, counterclaims 
are favored as tending to avoid a multie 
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plicity of actions (Glen &c. Mfg. Co. v. 
Hall, 61 N. Y. 226, 237; Carpenter v. 
Ins. Co., 22 Hun. 49), and we are to pre- 
sume that the legislature had knowledge 
of this aspect of the matter when omit- 
ting any specific restriction against this 
method of procedure, from the act in 
question. 

Failing, any provision which should 
place this statute without the scope of 
the statute regulating counterclaims 


(Code Civ. Pro., sec, 501), as liberally 
construed, we think that the legislative 
intent was to equalize the rights of the 
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national and state banks, and individual 
bankers, while not in any way altering 
the rules of procedure as existing in this 
state, and, asso existing, the defendants 
were entitled to maintain their counter- 
claim in accordance with the decision of 
the Courtof Appeals in Bank v. Lewis. 

As stated, this question of the legal 
enforceability of the counterclaim is the 
only one involved by the exceptions upon 
which reliance is placed by the appellant 
and the judgment, accordingly, must be 
affirmed, with costs. 

All concur. 


BANK’S RIGHT OF SET-OFF AGAINST CHECKHOLDER. 
BANK’S CONTRACT WITH FIRM TO PAY CHECKS GIVEN FOR STOCK PURCHASES, OUT OF 
PROCEEDS OF SALES OF STOCK REMITTED TO IT—BANK CANNOT APPLY PRO- 


CEEDS UPON INDIVIDUAL DEBT 


OF PARTNER, AND 


REFUSE TO PAY 


CHECKS—BANK’'S LIABILITY TO HOLDERS OF CHECKS STATED 


Chanute National Bank v. Crowell, court of appeals of Kansas, Southern Dept. E. D. Dec. 22, 1897. 


1. Where a bank agrees with the members of a partnership engaged in buying and shipping 
stock that it will pay the checks given by any member of said firm for stock bought by them for 
said partnership, and receive the proceeds arising from the sale of such stock to reimburse them 
therefor, said bank cannot refuse to pay such checks and apply the proceeds arising from the saie 
of such stock to the individual debt of one member of said partnership. 

2. If said bank refuses to pay such checks, the checkholders can maintain anaction upon the 
contract made between the bank and the members of the partnership for the benefit of such check- 
holders, and can compel the bank to apply the funds to the payment of their checks. 


(Syllabus by the Court.) 


Action by E. I. Crowell against the 
Chanute National Bank, E. J. Nooner 
and A. P. Gibson to recover upon cer-— 
tain checks, held by Crowell, drawn 
upon the bank by Nooner, payment of 
which was refused. 

Crowell and other persons sold stock 
to Nooner (who was a partner of Gibson 
in buying stock) and received in pay- 
ment the individual checks of Nooner, 
drawn upon the Chanute National 
Bank, Payment was refused and the 
checks protested, and the other check- 
holders assigned their checks to Crowell, 
who brought action thereon against the 
bank and the drawer and his partner, 

Nooner & Gibson, during the transac- 
tion, were partners in buying and ship— 
ping stock, but kept their bank accounts 


in their individual names; and when 
either bought stock he gave his individ- 
ual check upon the Chanute National 
Bank in payment thereof. They would 
then ship the stock to market and have 
the proceeds arising from the sale there 
of deposited with the National Bank of 
Kansas City, Mo. to the credit of the 
Chanute National Bank, which was then 
notified of the deposit. 

After the partnership between Nooner 
& Gibson was formed, it was understood 
between them and the Chanute bank that 
the bank would pay the checks drawn 
by either member of the firm in their 
business and the proceeds arising 
from the sale of stock should be remitted 
to the bank, to reimburse it for paying 
such checks. This was repeatedly done. 
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At the time the checks sued on were 
presented and protested, the Chanute 
bank was owing to the partnership of 
Nooner & Gibson, for money which 
they had received as the proceeds of 
stock sold, the sum of $700.22, and the 
bank knew the money belonged to 
Nooner & Gibson as proceeds arising 
from their partnership business. The 
Chanute National Bank refused to pay 
these checks and applied the money to 
the payment of an individual indebted- 
edness owing to it by Nooner, which had 
been contracted prior to the partnership 
transactions referred to. From a judg- 
ment for Crowell upon the checks, the 
bank brings error. 

Held: The bank questions the right of 
the checkholders to maintain the action 
against the drawee of the check, and 
cites paragraphs 484-488 Gen. St. 1889, 
which provides that no person shall be 
charged as an acceptor of a bill of ex- 
change, unless his acceptance be in 
writing, etc. It seems to us clear that 


the bank cannot be charged as an ac-— 
ceptor. On the contrary it refused to 
accept the checks and protested them, 

If the bank is held liable, it must be 
for the reason that it is in possession of 
a fund which, in equity and good con- 
science, it ought to apply to the pay- 
ment of the checks, and because it had 
agreed with Nooner & Gibson that it 
would pay the checks either of them gave 
for partnership stock. The bank had 
agreed with Nooner & Gibson that it 
would pay the checks drawn by either 
member of the firm in their business and 
would be reimbursed by the remittance 
of the proceeds of the sale of stock. It 
had received the proceeds of the sale of 
the stock for which the checks were 
given and krew that it belonged to the 
partnership of Nooner & Gibson. 

It is contended by Crowell that the 
holder of the checks may maintain an 
action against the bank because the 
bank promised Nooner & Gibson that it 
would pay said checks from the remit- 


tances, We are cited to the case of 
Anthony v. Herman, 14 Kan. 494, and 
many other decisions of our supreme 
court which hold that ‘‘a person may 
maintain an action upon a contract 
made by another for his benefit, although 
he was not a party to the contract.” We 
think this transaction fairly comes with- 
in the rule. The Chanute Nationa! 
Bank contracted to pay the checks which 
either Nooner or Gibson gave for the 
purchase of stock in their partnership 
business. The remittances from the 
sales of the stock were the consideration 
received for the promises. The contract 
was made for the benefit of any one who 
sold either Nooner or Gibson stock in 
their partnership business and thereby 
became the holder of a check upon said 
bank signed by eitherof them. Besides 
this, the bank had the tunds which it 
knew were funds of the partnership; and 
in equity and good conscience it ought 
to have paid the checks given for the 
partnership stock which was sold to pro- 


cure the remittance then in their hands. 
The checkholder can maintain this ac- 
tion. We base our decision on the grounds 
just stated. 

We do not decide whether a check- 
holder can maintain an action against the 
drawee of an unaccepted check. The 
United States courts and the supreme 
courts of many of the states have d«— 
cided that he cannot maintain such an 
action. On the other hand, many of 
the best textwriters and the supreme 
courts of many of the states hold that 
such an action can be maintained. So 
far as we are able to ascertain, our su- 
preme court has not passed upon this 
question, Where there are so many ac- 
ceptable authorities upon each side of a 
question of so much importance as this 
one, we think it better that the supreme 
court should first indicate which line of 
authorities it will adopt, especially as it 
is unnecessary for us to pass upon the 
question in this case. 

Judgment affirmed. 
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COLLECTING BANK LIABLE FOR AGENT'S DEFAULT. 


DEPOSIT OF NOTE WITH BANK FOR COLLECTION 


AND REMITTANCE-—EMPLOYMENT BY 


BANK OF AGENT—-COLLECTION BY LATTER AND MISAPPROPRIATION OF 
PROCEEDS—BANK LIABLE TO OWNER. 


State National Bank of Fort Worth v. Thomas Mfg. Co. Court of Civil Appeals of Texas, Nov. 13, 1897. 


A bank which recei. s commercial paper for collection, is an independert contractor, and 
subsequent agents employed in the collection are its own, and not subagents of the owner; hence 


it is liable to the owner for its agent’s defaults. 


The rule of the supreme court of the United States adopted,as tending to produce uniformity. 
But if the owner authorizes the bank to employ a specified subagent, the bank will not be 


liable for the latter’s default, 


Action by the Thomas Manufacturing 
Company against the State National 
Bank of Fort Worth, Texas. 

The Thomas Manufacturing Co. 
located at Little Rock, Ark. was owner 
of the following promissory notes, all 
made payable to the order of the Strat- 
‘ton-White Co. and indorsed by it to the 
Thomas Manufacturing Co. 

1, Note of Harrison, $137.50; 
Nov. 15, 1894. 

2. Note of Knight, $200; due Nov. 1, 
1894, 

3. Note of Long, $380; due Oct. 26, 
1894. 

4. Note of Roanoke Ginning Co., 
$t12.50; due Nov. 15, 1894. 

5. Note of Boswell & Goodwin, $95; 
due Nov. 1, 1894. 

On Oct. 29, 1894, the Thomas Mfg. 
Co, mailed the notes from Little Rock 
to the State National Bank at Fort 
Worth, Texas, for collection and 
mittance. 

On February 14, 1895, the bank, with- 
out express authority, delivered the 
Knight note to the Stratton—White Co, 
and G. E. & R. I. White, its managers, 
for collection, 

On June 14, 1895, the Thomas Mfg. 
Co., through its general agent and 
secretary, Lowe, authorized the bank to 
deliver all of plaintiff's notes then with 
the bank to the Stratton-White Co, and 
G. E. & R. I. White, its managers, for 


due 


re- 


collection, without knowledge of the fact 
that the bank had already turned over 
to them the Knight note. 

Sometime during 1895, G. E. & R. I. 
White collected the $200 note and inter 
est from Knight, the maker, and wrong- 
fully appropriated the proceeds to their 
own benefit; and after June 14, 1895, 
also collected of the makers and appro- 
priated the proceeds of notes Nos. 1, 
3 and 4, above described. 

Note No. 5, Boswell & Goodwin, 
makers, was lost by the State National 
Bank or G. E. & R. I. White, and was 
not collected. 

The District Court, Tarrant County, 
held, 

1. The State Nationa! Bank liable to 
the plaintiff for the amount due on the 
Knight note, by reason of delivering the 
same to G. E. & R. I. White, and the 
bank’s, and Whites’, failure to pay the 
proceeds to plaintiff. 

2. The State National Bank not liable 
to plaintiff for the proceeds of notes 1, 3 
and 4, wrongfully appropriated by the 
Whites. 

3. The State National Bank not liable 
to plaintiff by reason of the loss of the 
Boswell (No. 5) note. 

The bank appealed. 

STEPHENS, J. The main question in 
this case is whether a bank receiving 
paper for collection is responsible for all 
subsequent agents employed in the col- 
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lection of the paper. If the precise ques- 
tion has ever been authoritatively de- 
cided in Texas, we are not aware of it. 
The learned counsel seem to have been 
unable to find any Texas case in which 
it was even considered. We therefore 
assume the question is an open one in 
this state, 

The authorities elsewhere are quite 
conflicting. In a majority of thestates, 
including Massachusetts as leader, the 
liability is denied ; the subsequent agents 
being treated as subagents of the owner 
of the paper, and not the agents exclus- 
ively of the bank first receiving it for 
collection. 

But in New York and several other 
states, the opposite rule has long pre- 
vailed, the bank receiving the paper for 
collection, nothing further appearing, 
being treated as an independent con- 
tractor, and the subsequent agents as 
its own and not the subagents of the 
owner. 

In the Supreme Court of the United 
States, too, the decisions appeared for a 
long time to be in conflict; but in Ex- 
change Nat. Bank v. Third Nat. Bank, 
112 U. S. 276, the question came square- 
ly before that learned court, and in an 
able opinion by Justice Blatchford, re- 
viewing previous decisions, the N. Y. 
rule, which was also the English rule, 
was finally adopted. 

The decision of the case at bar was 


DOUBLE LIABILITY OF BANK STOCKHOLDERS IN 


made in conformity to the rule so adopt- 
ed, and we approve it. This course 
tends to produce uniformity of decision 
in this state, both in the state and fed- 
eral courts, upon questions of general 
commercial law which, on account of a 
large and constantly increasing volume 
of interstate business, and on the ground 
of diverse citizenship, frequently come 
before the latter courts. Upon such 
questions the decisions of the courts of 
the state where they arise are not ac- 
cepted by the Federal courts as author- 
itative. Brooklyn &c. Co, v. National 
Bank, 1o2 U.S. 14. Therefore, where a 
question of general commercial law is 
an open one in a given state, with the 
authorities elsewhere in conflict upon it, 
as in this instance, we think, for mani- 
fest reasons, the decision of such ques- 
tion by the federal supreme court,unless 
clearly wrong, should be followed in 
such state. 

The conclusion already announced 
upon the main question dispenses with 
the determination of the minor counter 
proposition submitted by the Thomas 
Mfg. Co. to the effect that, notwith— 
standing the Massachusetts rule, the 
bank was not warranted in delivering 
the note in question to the indorsers 
thereof for collect’on,all parties residing 
presumptively in the same place. Adopt- 
ing the conclusions of law and fact found 
in the record, we affirm the judgment. 


MINNESOTA. 


Holders of stock as collateral security liable, where stock issued in their names. 


State v. Bank of New England, supreme court of Minnesota, Dec. 8, 1897. 


Gen. St. Minn. 1894, $ 2501, in part 
reads: ‘*The stockholders in each bank 
shall be individually liable in an amount 
equal to double the amount of stock 
owned by them for all the debts of such 
bank, and such individual liability shall 
continue for one year after any transfer 
or sale of stock by any stockholder or 


stockholders.” 

This liability is enforced in the present 
case against one in whose name a certi- 
ficate of stock was issued, but who held 
it merely as collateral security for a 
debt, and surrendered the certificate 
when the debt was paid, but within a 
year of the time of the bank’s failure. 
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THE EFFECT OF AN UNCANCELLED PRINTED BLANK WAIVER 


OF PROTEST UPON THE 


INDORSER’S CONTRACT. 


Indorsers who signed a note on the back,three inches below a printed form of waiver of demand,notice and 
protest, which they did not cancel, but the blanks of which they did not fill,held bound by the waiver and liable 


without notice of non-payment. One judge dissents. 


Loveday v. Anderson etal, supreme court of Washington, Dec. 18, 1897. 


A promissory note was executed by 
one Dougan to the order of C. H. An- 
derson, The back ofthe note contained 
the following, in the order shown—(the 
words italicized being in print, and the 
balance in writing, except the stamp of 
the bank, represented by small capitals). 


: *‘For value received... .hereby guaranty : 
: the payment of the within note at ma-_ 
: turtty, or at any time thereafter, with : 
: interest at the rate of....per cent. per : 
: annum, until paid; waiving demand, : 
: notice of non-payment, and protest. 


‘*‘Pay to George Brand or order 
““C. H. Anderson.” 


;  ‘“*Pay TO THE ORDER OF LONDON 
>: AND.SAN Francisco Bank, Ltrp” 
“George Brand.” : 


The principal point in controversy 
was as to whether the indorsers were en- 
titled to notice of non-payment of the 
note. They contended that the printed 
form on the back of the note was no 
part of their indorsement, and the fact 
that the blanks therein were not filled, 
indicated that it was so understood by 
the parties at the time. 

Before maturity of the note, Anderson, 
the payee, had taken it to the London & 
San Francisco Bank, Ltd., for the pur- 


pose of having it discounted. At that 
time, the note was not indorsed, and the 
bank refused to discount it without 
Brand would indorse it. 

Brand testified: ‘‘This note was pay— 
able to the order of C, H. Anderson. 
Mr. Anderson informed me that the 
bank would not discount the note with- 
out his individual indorsement as well as 
my indorsement. Mr. Anderson then 
brought the note to me with his name 
written on the back and, as I remember 
it, Mr. Anderson indorsed it payable to 
my order, I then indorsed the note by 
writing my name on the back. I there- 
upon returned the note to Mr. Anderson 
for the purpose of taking it to the bank 
to be discounted.” 

Whereupon Anderson again took the 
note to the bank and it was discounted 
and thereafter transferred by the bank 
to the plaintiff. 

Held: The stamp of the bank was ev- 
idently placed on the note after Brand's 
indorsement. This may throw some 
light on the intention of the parties as 
to the waiver of notice, when Anderson 
and Brand wrote their names on the 
back of the note. The instrument was 
not prepared by the bank nor was the 
bank the owner of it at the time it was 
indorsed by them, and we think the in- 
dorsers should be bound by the waiver. 
It should be regarded as their instru- 
ment in dealing with the bank, although 
Brand at no time held the same, or had 
any interest therein, apparently. 

It would have been easy enough for 
the indorsers, if they did not want to be 
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bound by the waiver appearing on the 
back of the note, to have erased it; and 
as a matter of ordinary caution this 
should have been done, if they did not 
intend to be so bound. The fact that 
the blanks were not filled made no ma- 
terial difference because the contract of 
waiver was sufficient without their being 
filled. While the matter is not free 
from doubt, we are of opinion that un- 
der the circumstances in this case, that 
doubt should be resolved in favor of the 
holder of the note, and the instrument 
should be most strongly 
against the indorsers. 

Judgment for holder against indorsers, 
affirmed. 

Gorpon, ». ‘I dissent. 


construed 


The printed 


Io! 


form of waiver which appears upon the 
back of the note was unexecuted, Jt was 
not only not filled out, but it was not 
signed; and as if to emphasize that they 
were not to be bound by it, the signa- 
tures of appellants were made separate 
and distinct from it. The very fact that 
it was not filled out or executed was no- 
tice of the highest character to the bank 
that appellants were not to be bound by 
its terms, By ignoring the blank waiver 
and placing their signatures where they 
did—fully three inches below it—they 
gave notice to every one dealing with 
the paper that they chose to stand upon 
the contract of indorsement which the 
law implies, rather than the printed form 
which their act repudiated. 


LOST DRAFT. 


_ The drawer of a draft is discharged by the laches of the payee in failing totake the necessary steps to charge 
him upon non-payment within the time required by law, and the loss of the draft does not exonerate the payee 


from this duty. 


Issuing a duplicate will not make the drawer liable, when given on the understanding that it 


is merely to enable the payee to collect of the drawee, and not to renew the Jiability of the drawer. 


Bank of Gilby v. Farnsworth, supreme court of North Dak. Oct. 21, 1897. 


A draft drawn by defendant, S. L. 
Farnsworth,to the order of the plaintiff, 
the Bank of Gilby,N. D, on J. M. Gagen 
& Co. of Grand Forks, was mailed by 
the Bank of Gilby to the First National 
Bank of Grand Forks for collection,and 
was lost in the mail. The Bank of 
Gilby failed to discover the loss for 
nearly six months, although it had in its 
possession a report from its Grand Forks 
correspondent which disclosed the fact 
that the draft had never reached such 
correspondent, In an action by the Bank 
of Gilby against Farnsworth, it is Held: 

1. The drawer was discharged from 
liability. 

2. When a drawer who has been dis- 
charged because of the failure to take 
necessary steps to charge him, promises 
to pay the defendant or recognizes his 
liability thereon, with full knowledge of 
the facts releasing him from liability, he 


thereby waives his right to insist that 
he has been released, 

3. But the giving by the drawer of a 
duplicate of the lost draft does not 
necessarily evince a purpose to waive 
such defense. Such duplicate does not, 
as a matter of law, import a promise to 
pay thedraft. Therefore itis competent 
to show by parol evidence that the draw- 
er informed the payee that he did not 
intend by the giving thereof to waive 
his rights, but merely to accommodate 
the payee by putting in his hands a paper 
which would enable him to collect the 
money from the drawee. 

4. Such evidence does not contradict 
or vary the terms of the written contract 
between the parties, for there is only one 
contract between them,—i. e. the original 
draft—the duplicate adding nothing to 
the liability of the drawer, and not con- 
stituting a new or additional contract. 
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THE EXTENT OF A BANK'S CHARTER LIEN ON STOCK 
IN KENTUCKY 


A bank, which by its charter has a lien on its stock for a stockholder’s indebtedness, may enforce such lien 
‘for bona fide debts incurred by stockholder to bank, before notice of transfer of the stock to another creditor 
But where a stockholder has transferred his certificate of stock to a creditor as collateral security, and is in a 
failing condition, and the bank subsequently discounts notes of such stockholder held by another creditor 
who is one of its customers, for the purpose of giving the latter the benefit of its charter lien and a preference 
over the creditor holding the stock, the transaction will not be sanctioned or approved by the court, and the 
charter lien will not prevail against the claim upon the stock of the last named creditor. 


Bank of Kentucky v. Bonnie, etal, court of appea!s of Kentucky, Dec. 2, 1897. 


The Bank of Commerce of Louisville, 
Ky,, was given the following statutory 
lien by section 6 of its charter: 


‘The shares of capital stock shall be 
personal estate and transferable on 
books of the corporation according to 
its by-laws, But the corporation shall 
hold a lien on the shares of any stock- 
holder who may be indebted to it. Such 
shares shall not be transferred without 
the consent of the president and direct-- 
ors until such debt shall be paid, or dis- 
charged.” 

In March 1893, one C. W. DePauw 
was the owner of go shares of the bank’s 
capital, supposed to be worth about $15,- 
ooo, and became indebted to the Bank 
of Commerce upon a negotiable note of 
$10,000 made payable to his order, 
which he indorsed and had discounted 
by the bank. 

In April 1893, two other notes of $10,- 
ooo each, made payable to order of De 
Pauw, were indorsed by him to the 
Louisville firm of Bonnie Brothers, who 
were depositors with the Bank of Com- 
merce. 

On May 6, 1893, as security for two 
other notes of $10,000 and $15,000 pre- 
viously transferred, DePauw transferred 
his go share certificate to the Bank of 
Kentucky, Louisville. 

On May 8, 1893, DePauw being in a 
failing financial condition, the Bank of 
Commerce discounted the two notes of 
DePauw held by Bonnie Brothers, its 
customers, to give them, so far as pos- 
sible, the benefit of its charter lien,after 


the first mentioned note, held by it, was 
satisfied, in preference to the claim upon 
the stock of the Bank of Kentucky, to 
whom DePauw had transferred the 
shares as above stated. 

It was conceded that the Bank of 
Commerce had, under its charter, a 
prior right to subject so much of De 
Pauw’s bank stock as was required to 
pay his $10,000 note owned by it, ac- 
quired in March. 

The question for determination was: 
Whether the residue of proceeds of the 
go shares of bank stock, if any, shall be 
applied towards paying the two notes 
indorsed by Bonnie Brothers to the Bank 
of Commerce or the debts to the Bank 
of Kentucky. 

The court holds: If the discount of 
the notes for Bonnie Bros. was bona fide, 
occurred in due course of business, and 
was for the benefit of the Bank of Com- 
merce, its lien, we think, covers also 
those two notes. 

But the Bank of Kentucky acquired, 
by transfer to it of the certificate, an 
equitable interest in or claim to the 
bank stock ,which then prevailed against 
that of any other creditors of DePauw, 
except the Bank of Commerce, and was 
subordinate to its lien only while the 
first mentioned note remained unpaid; 
and such right was not impaired by no- 
tice given by DePauw at the time of 
transfer of his indebtedness to the Bank 
of Commerce. Therefore, if the two 
notes held by Bonnie Bros. were subse- 





LEGAL DECISIONS. 


quently discounted by the Bank of Com- 
merce for the purpose of giving them 
the benefit of its charter lien, and result- 
ing advantage or preference over an- 
other creditor of DePauw, or innocent 
purchaser of the stock, which they could 
not otherwise have obtained, then the 
transaction was an unlawful use of the 
charter lien, gratuitously and only for 
special purposes given by the legisla— 
ture. The rule applicable here is thus 
stated in Cook, Stock & S. sec. 529: 
“The right of a corporation to a lien 
on the stock of its shareholders as se- 
curity for the payment of their debts to 
the corporation is a right to be enforced 


only by the corporation, and exclusively 
for its own benefit. Accordingly, it is 


held that thecorporation cannot become 
the assignee of the claim of some third 
person against one of its shareholders 
in order to enforce payment of that 
claim for the benefit of the third person 
by a recourse to the corporate lien on 
the shareholders’ stock,” (Citing author- 


ities), 

The doctrine stated is just and accords 
with the intent and meaning of the stat- 
ute, which conferred upon the Bank of 
Commerce the right of lien to be legiti- 
mately used for its own benefit and pro- 
tection—not to wrong or overreach 
others. 

That the two notes held by Bonnie 
Eros. were discounted by the Bank of 
Commerce, if at all, for their benefit and 
not its own, and the president of that 
bank at the time knew or had reason- 
able grounds to believe the go shares of 
stock had already gone into hands of an 
innocent purchaser, or another creditor 
of DePauw, are facts fully established 
by the evidence. DePauw and the 
makers of the various notes were ina 
failing financial condition, and subse- 
quently failed. With a view to protect 
his creditors as far as practicable he 
transferred the go shares of stock to the 
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Bank of Kentucky, and on the same day 
transferred other collaterals to Bonnie 
Bros. supposed to be sufficient to cover 
their debts, though they proved to be 
worthless. He deposited no collaterals. 
with the Bank of Commerce, because the 
debt it then had, was amply secured by 
lien on the bank stock. On May 6, 
1893, when transferring the stock, De 
Pauw informed the Bank of Kentucky 
that the makers of the note would prob- 
ably go into the hands of a receiver,and 
addressed a letter giving same informa- 
tion to the Bank of Commerce which 
was received by its president the next 
day, Sunday, who thereupon gave Bon. 
nie Bros, the information, and advised 
them to have the two notes they held, 
discounted by the Bank of Commerce, 
so they could get the benefit of its char- 
ter lien, which was done Monday, May 
8. Bonnie Bros. did not then need the 
money arising from discount of the 
notes, nor did they apply to the Bank of 
Commerce to have it done, then having 
$20,000 on deposit, and being lenders, 
not borrowers; nor did the president 
have any other reason for suggesting,or 
they for adopting, the scheme of going 
through the form of discounting the two 
notes, except thereby they might get an 
undue advantage of another creditor or 
purchaser, which they then did not have 
nor could obtain without aid of the 
Bank of Commerce, And that the pres- 
ident had reason to believe injury would 
be thereby done to another is apparent 
from the fact that, before transferring 
the stock to the Bank of Kentucky, De 
Pauw had offered it for sale to others, 
including the president of the Bank of 
Commerce himself. 

The effort to favor Bonnie Bros., cus- 
tomers and depositors of the Bank of 
Commerce, in the manner attempted, 
may have appeared to the president 
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proper and allowable, but in a legal as- 
pect it cannot be commended or sanc- 
tioned ; for if, with intent to benefit a par- 
ticular customer or depositor, the pres- 
ident of a bank may pervert the intend- 
ed and legitimate use of its charter lien, 
to the wrong and injury of others, there 
is no reason why he may not justas well 
prostitute it for money consideration. 


THE BANKING LAW JOURNAL. 


The lower court erred in denying the 
right of the Bank of Kentucky to the 
residue of the proceeds of the go shares 
ot the stock left after satisfying the note 
held by the Bank of Commerce when the 
transfer of the certificate was made by 
DePauw. Judgment of Circuit Court 
of Jefferson County reversed, for pro- 
ceedings in accordance with above. 


WHEN IS A NOTE DISCOUNTED AND NEGOTIABLE IN KENTUCKY? 


Under the charter of a Kentucky bank, promissory notes made payable and negotiable at the bank are 


“when discounted” by the bank, put upon the footing of foreign bills of exchange. 
when the bank retains the interest and cre its the maker with the balance. 


Such a note is discounted 
A note upon such footing, when 


transferred by the bank to another for value, before maturity, is enforceable against the maker free from his 


offsets against the bank. 


Eastin etal v. Third Nat. Bank of Cincinnati, court of Appeals, Ky. Oct. 19, 1897. 


One of the provisions of the charter 
of the New Farmers’ Bank at Mt, Ster. 
ling, Ky., was as follows: 


*‘All promissory notes and bills of 
exchange made payable and negotiable 
at its office or banking house, or any 
bank incorporated under any law of the 
commonwealth, or organized in this com- 
monwealth under any of the laws of the 
United States, when discounted by this 
corporation, shall be, and are hereby 
put upon the footing of foreign bills of 
exchange, and like remedy may be had 
thereon, jointly and severally, against 
the makers, drawers and indorsers.” 


Eastin & Wilson executed a 6 months’ 
promissory note for $3,000 negotiable 
and payable at above bank, which they 
presented to the bank fordiscount. The 
bank deducted and retained $12z0o—the 
equivalent to 8 per cent on $3,000 for 
six months—and placed to the credit of 
Wilson, $2 ,880, 

Before maturity, the New Farmers’ 
Bank assigned the note to the Third Na- 
tional, Cincinnati; and afterwards, also 
before maturity, assigned for the benefit 
of creditors, owing Wilson on general 
deposit account, $1,689.72. 

On suit by the Third National against 
Eastin & Wilson on the note, the latter 
seeks to have offset the amount of his 


deposit with the failed New Farmers’ 
Bank, 

Held: The note was negotiable and 
payable at the New Farmers’ Bank and, 
in our opinion, was discounted by that 
bank. If it was so discounted and placed 
upon the footing of a foreign bill of ex- 
change, then Eastin & Wilson are not 
entitled to the offset. The note having 
been discounted at the New Farmers’ 
Bank and thus placed upon the footing 
of a foreign bill of exchange, that char- 
acter and quality continued in the hands 
of the Third National of Cincinnati. 

It is contended the facts do not show 
the note was discounted. So the case 
turns On what is meant by discount. 
The bank deducted the $t20 as interest 
from the amount lent at the time the 
loan was made; in other words, took 
the interest in advance at the rate of 8 
per cent. for six months. 

In Bouvier’s Law Dictionary, ‘‘dis- 
count” is defined to be “interest reserved 
from the amount lent at the time of 
making a loan.” 

The Century Dictionary defines ‘‘dis— 
count” in finance: ‘“‘To purchase or pay 
the amount of in cash less a certain per 
cent,, as a promissory note, bill of ex- 
change, etc. to be collected by the dis- 
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counter or purchaser at maturity * * 
Bank discount is simply interest paid in 
advance and received, not on the sum 
advanced in the purchase, but on the 
amount of the note or bill.” 

Counsel for Wilson cites Fleckner v. 
Bank, 8 Wheat. 338 to sustain his posi- 
tion. It sustains the opposing view. The 
court said: 

“What is it to discount? Has it not 
a right to take an evidence of the debt 
which arises from the loan? If it is to 
discount, must there not be some chose 
in action or written evidence of a debt, 


payable at a future time, which is to be 
the subject of the discount? Nothing 
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can be clearer than that by the language 
of the commercial world, and the settled 
practice of banks, a discount by a bank 
means, ¢x vi termini, a deduction or 
drawback made upon its advances, or 
loans of money upon negotiable paper 
or other evidences of debt, payable at a 
future day, which are transferred to the 
bank.” 


When the note was presented to the 
New Farmers’ Bank and the bank re- 
tained the interest and credited Wilson 
with the balance the bank discounted 
the note. 


Judgment for plaintiff. 


OFFSET DEPOSIT AGAINST DE- 


UPON DEPOSITOR’S ASSIGNMENT. 


A demand note is due at once, and no demand is necessary before suit; hence upon a depositor’s assign- 
ment, his banker has the right to offset his deposit against his demand note, held by the bank, and is not ob- 


liged to pay deposit to the assignee or receiver. 


Citizens Savings Bank v. Vaughan, supreme court of Michigan, Dec. 7, 1897. 


On February 6, 1894, the Michigan 
Mortgage Company made a voluntary 
assignment, on which date there was a 
balance of $1,849.96 to its credit in the 
Citizens’ Savings'Bank, The bank was 
creditor of the company in the sum of 
$10,132.90 represented by certain notes, 
not matured at the time of the assign- 
ment, and a $6,o00 demand note of the 
company. 

A 15 per cent. dividend having been 
declared, the bank claimed the right to 
offset the deposit of $1,849.96 against 
its claim on the demand note, leaving a 
balance of claim of $8.282.94 on which 
the dividend of 15 per cent should be 
paid—$1. 242.44. 

The receivers insisted that the set-off 
should not be allowed, but that the am- 
ount of the bank’s dividend should first 
be ascertained, calculated on its entire 
claim—$10,132.90; 15 per cent. ;— $1,- 
519.93—and the deposit of $1,849.96 off- 
set against that which would put the 
bank in debt to the receivers. 


The circuit judge held that the bank 
might offset the deposit against the de- 
mand note. On appeal, 

Held: Did the bank have the right to 
offset the deposit of the mortgage com- 
pany? If the note was due the offset 
was properly allowed. It is conceded 
that banks have a lien upon deposits for 
debts due from their depositors. No 
lien, however, attaches until the matur- 
ity of the debt. The learned counsel 
for receivers cite several authorities 
upon the question of reasonable time to 
be allowed before a demand note be- 
comes overdue and dishonored. Those 
cases affect solely the liability of indor- 
sers. They have no application in suits 
upon a note between the promisor and 
promisee. In such a case the universal 
rule is that the note is due at once, and 
that no demand is necessary before 
bringing suit, 

If the note be due so that suit may be 
brought without demand, it is also due 
for the purposes of offset, when the 





106 THE BANKING 
promisor sues the bank to recover claims 
against it. The receivers introduced 
evidence from which they argue that 
these demand notes were not intended 
as temporary loans, and would not be- 
come due until some future time. The 


BANK DEPOSIT STOLEN 
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plain terms of the contract cannot be 
thus changed. The paper is a demand 
note, pure and simple, and is to be con- 
trolled by the rules applicable to such 
paper, The circuit judge rightly held 
that the deposit is an offset, 


IN TRANSIT. 


A bank, which contracts to receive deposits sent by registered mail, is not liable for a deposit sent it by 
registered mail, which 1t refused to receive after banking hours of the day presented, and which during the 
night following, is stolen from the post-office. 


Simpson etal v. Pemigewassett Nat. Bank, supreme court of New Hampshire. 


Action by Simpson and another 
against the Pemigewassett Nat. Bank 
for money paid and lent. 

Plaintiffs did business at Centre Har- 
bor, and the bank at Plymouth, N. H. 


From 1889 to 1893, plaintiffs, in accord— 
ance with an agreement with the bank, 
sent money for deposit subject to with- 
drawal by check, sometimes by regis— 
tered letter, and sometimes by express, 
the bank paying the charges when the 
money was sent by express. 

On July 31, 1893, plaintiffs sent the 
bank, by registered letter, $240 in cur- 
rency, and it was received at the Ply- 
mouth postoffice about 1:30 o'clock P.M. 
August 1st. On August 2d they sent 
another sum in the same way, which 
was received at the Plymouth postoffice 
about 1:30 o’clock p.M. on the same day, 
and was delivered to the bank soon af- 
terwards. 

About half past 5 o’clock in the after- 
noon of August 2d, the bank’s teller was 
informed by the postmaster’s assistant 
that the registered letter which arrived 
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Belknap. 


August Ist was in the postoffice and 
should have been delivered to the bank 
with their noon mail. This was the first 
information any one connected with the 
bank received that the letter was in the 
postoffice. The teller declined to receive 
the letter then, because it was against 
the rules of the bank to receive money 
at that time of the day, it being after 
banking hours, and because the vault of 
the bank, being locked by a time-lock, 
could not be opened. 

During the night of August 2d, the 
postoffice was broken into and the regis- 
tered letter last mentioned was stolen. 
Plaintiffs seek to hold the bank liable 
for the loss of the $240. 

Held: It is not found that the bank 
promised to pay the plaintiffs for the 
money in question. Such a promise 
cannot be inferred from the facts re- 
ported. Neither is it found that the 
bank was guilty of negligence; and so 
it isunnecessary to consider the ques- 
tion whether the bank would be liable 
in this action if it was negligent. 

Judgment for bank. 


INCOMPETENT SURETY ON A _ BOND. 


Long v. Hubbard, Kansas Court of Appeals, So. Dept. W. D. Nov. 10, 1897. 


In an action by Long against Hub- 
bard, plaintiff obtained an order for the 
arrest of the defendant, giving the usual 
bond which was signed by the ‘‘Larned 
State Bank, by Clark Gray, president” 
as surety. The statute requires a writ- 
ten undertaking “‘executed by one or 
more sufficient sureties of the plaintiff,” 
as one of the requisites to an order of 
arrest. 


The court vacates the order of arrest, 
holding: The bond issued in this case 
does not comply with the statute. No 
sufficient surety has executed it. Becom- 
ing surety upon undertakings is no part 
of the business of banks, and the unau- 
thorized act of Clark Gray, its president, 
in signing an undertaking for the bank, 
did not bind the bank in case of lia- 
bility. 
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COLLECTING BANK LIABLE FOR CORRESPONDENT’S DEFAULT. 


DEPOSIT OF NOTE TO BE COLLECTED AT DISTANT POINT—BANK LIABLE 
DEFAULT OF CORRESPONDENT IN ABSENCE OF SPECIAL AGREEMENT OR 
CUSTOM OR USAGE FIXING DIFFERENT LIABILITY—BANK RECEIVING 
PAPER ‘‘ FOR TRANSMISSION” TO SOME OTHER BANK NOT 
LIABLE FOR DISTANT BANK'S DEFAULT. 


Schumacher et al. appellants v. Trent, appellee, Court of Civil Appeals of Texas, Galveston, January 26, 1898.* 


1. When a note is deposited with one bank FOR TRANSMISSION to some other bank for collection» 
the bank to which it is sent is the agent of the depositor and not the agent of the bank which 
transmits it to the collecting bank; hence, in such case, the first bank is not liable to its depositor 
for the defaults of the collecting bank, unless it fails to exercise ordinary care in selecting such 
bank, or is negligent in not procuring the transmission of the collection proceeds to them before 
the bank’s failure. 

2. But when a note is deposited with a bank TO BE COLLECTED at a distant point where it has 
no agent or regular correspondent, and it transmits same to another bank at such point for collec- 
tion and return of the proceeds, in the absence of any special agreement between the parties, or 
custom or usage of bankers having the force and effect of law, which fixes upon the bank to which 
the deposit is made another measure of liability, such bank, by implication of law, becomes the 
agent of the depositor for the collection of the paper, and the distant bank becomes the agent, not 
of the depositor, but of the bank in which the note was first deposited, which bank is responsi- 


ble to the depositor for the default of the collecting bank. 
3. A custom to acquire the force of law, and thus modify the general law of agency, must be 
general as to a particular trade or business and so well established that anyone dealing in that 


trade is presumed to know it. 


PLEASANT, J .—This suit was institut- 
ed by appellee against appellants, who 
were partners and doing a banking 


business in the town of Smithvilie, in 
Bastrop county, to recover of them the 
sum of $438.90 and interest thereon, 
said sum being the amount at its ma- 
turity of a certain promissory note which 
was executed for a valuable considera- 
tion by one J. F. Gaston to plaintiff, 
and which was due and payable on the 
25th of October, 1896. 

The petition alleged that plaintiff de- 
livered said note on the 2d day of Oct- 
ober, 1896, for collection to defendants, 
that said note was indorsed by plaintiff 
in blank and placed in the absolute con- 
trol of defendants; and that the same 
was afterwards transmitted by them to 
the First National Bank of Tyler for 
collection; that said bank on the 28th 
of October, 1896, collected the said note 
the amount ot said collection being the 


*Read in connection with Texas decision on same 
Subject, page 98, this number. We are indebted to 
W. Willeford, cashier First National wank, Flatonia, 
Tex., for early copy of opinion. 


aforesaid sum of $438.90, and delivered 
the note to the maker, cancelled and re- 
ceipted; and that thereafter, the said 
National Bank of Tyler remitted to the 
bank of defendants at Smithville the 
amount collected in a draft on a bank in 
St. Louis, Mo. which said bank refused 
to pay; and on or about the first of De- 
cember, 1896, the First National Bank 
of Tyler failed in business and never re- 
mitted the sum collected as aforesaid to 
the Bank of Smithville; and that plain— 
tiff, after due demand made, has failed 
to receive any part of the money col- 
lected on said note. 

The petition further alleged that 
plaintiff gave no instructions as to the 
manner in which the note should be col- 
lected, but placed the matter absolutely 
in the defendants’ charge, 

The petition also charges negligence 
on part of defendants in permitting the 
money to remain in the hands of the 
Tyler bank from the time when it was 
collected October 28, 1896, till the first 
of the following December. 
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To the suit, defendants answered by 
general denial, and by three special 
pleas. 

1. That the services rendered by de- 
fendants were by agreement of parties, 
wholly gratuitous, and defendants are 
therefore only liable for gross negli- 
gence, and such negligence is not 
shown, 

2. That plaintiff did not specifically 
instruct the defendants to send the note 
to the First National Bank of Tyler for 
collection; but the defendants before re- 
ceiving the note from plaintiff informed 
him that they had no agent or corres- 
pondent at Tyler, the place of collec- 
tion; that they could not undertake to 
personally attend to same, and would 
have to send it to some bank for collec- 
tion; that the plaintiff agreed thereto, 
and thereby authorized the appointment 
of a sub-agent, such sub-agent becom- 
ing the plaintiff's and not defendants’, 
agent. 

3. That by the general custom and usage 
of banks in Texas, at the time of the 
transaction involved, when a local bank 
received collections on foreign points 
where it had no agent or regular corres- 
pondent, without express agreement, the 
same was at the risk of the depositor, 
and that the only service undertaken by 
the receiving bank was the use of ordi- 
nary care in the selection of a suitable 
bank to which to send the collection,the 
transmission of the paper and the pay- 
ment of the money when received. That 
in consideration of these services a very 
slight fee was received,to wit: about one- 
quarter of 1 per cent., and that the re- 
ceiving bank in no wise guaranteed the 
collection or assumed any liability for 
the defaults of the collecting bank. 

That defendants had no agent in the 
city of Tyler, of which plaintiff was in- 
formed, and that such usage and custom 
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being general, plaintiff had knowledge 
thereof. 

That the note in question was received 
by defendants for collection in pursuance 
of such custom, and that they exercised 
due care in the selection of the First 
National Bank of Tyler to make the 
collection and to make the remittance 
therefor. That said bank has failed 
and was in the hands of a receiver ap- 
pointed by the United States Comptrol- 
ler of the Currency; that defendants, for 
and on behalf of plaintiff, had made de- 
mand for payment, on said receiver, «f 
the sum collected by said bank for and 
on account of plaintiff, and payment 
was refused, but said receiver issued to 
defendants a receivers’ certificate for the 
sum of $441.75, same being numbered 
45, which certificate defendants tendered 
to plaintiff. 

Upon trial of the cause, verdict and 
judgment were rendered for the plain 
tiff for the sum sued for, with interest at 
6 per cent, per annum from the first of 
November, 1896. 

There was testimony given at the 
trial, on behalf of the defendants which, 
if credited by the jury, would have au- 
thorized them in finding that the aver— 
ments made by defendants in their sec- 
ond special plea were true. But the 
court did not submit in its charge such 
an issue to the jury, au vumission ot 
which the defendants have just cause of 
complaint if, as alleged by the defend- 
ants, the note was received by them, not 
for collection but for the purpose of 
transmitting it to some bank for collec- 
tion, and that it was upon this under- 
Standing the plaintiff delivered and 
endorsed the note to them. 

If they exercised ordinary care in 
selecting the bank to which the note 
was transmitted for collection, they 
cannot be held liable for the default of 
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that bank, unless they were negligent in 
not procuring the transmission of the 
collection to them before the bank’s 
failure. When a note is deposited with 
one bank for transmission to some other 
bank for collection, the bank to which 
itis sent is the agent of the depositor 
and not the agent of the bank which 
transmits it tothe collecting bank, But 
the court ignored this defense, and vir- 
tually told the jury that they must find 
for the plaintiff, unless they found from 
the evidence that he expressly instructed 
the defendants to send the note to the 
First National Bank of Tyler. For this 
error the judgment is reversed and cause 
remanded. 

The appellants submit under their rst 
and 2d assignments of error the follow— 
ing proposition: 

‘*When, in the absence of a special 
agreement, a local bank receives paper 
to be collected on a distant point where 
it has no agent or regular correspondent 
and transmits the same to another bank 
at such point for collection and return 
of the proceeds and such bank, having 
made the collection, becomes insolvent 
and fails to remit the collection, the first 
bank is not liable to the depositor, pro- 
vided it nas used reasonable care in the 
selection of the collecting bank, and due 


diligence in procuring the remission of 
the money.” 


This proposition involves a question 
about which, asis admitted by counsel, 
there is great conflict of judicial opin- 


ion. Wedo not propose to discuss the 
question or review the decisions pro and 
con, but will only say that both the 
weight of authority and the weight of 
the argument, in our opinion, are against 
the contention of appellant. When a 
note is deposited with a bank to be col- 
lected at a distant point where it has no 
agent or regular correspondent, and it 
transmits same to another bank at such 
point for collection and return of the 
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proceeds, in the absence of any specia 
agreement between the parties, or cus— 
tom or usage of bankers, having the 
force and effect of law, which fixes upon 
the bank with which the deposit is 
made another measure of liability, such 
bank, by implication of law, becomes 
the agent of the depositor for the col- 
lection of the paper, and the bank to 
which the note is transmitted becomes 
the agent, not of the depositor, but of 
the bank with which he made the de- 
posit, and such bank is responsible to 
the depositor for the default of the col- 
lecting bank. 

A custom to acquire the force of law, 
and thus modify the general law of 
agency, must be general as to a partic~ 
ular trade or business, and so well es- 
tablished that anyone dealing in that 
trade is presumed to know it. Wooters 
et al vs. Kaufman, 67 Tex. 494. One 
of the chief offices of a custom is to 
illustrate the intentions of the contract- 
ing parties in reference to matters as to 
which the contract is not definite and 
explicit (Vide, 44 Tex. 634; 66 Tex. 
294). 

If, as asserted by appellee, he de- 
posited the note in question with the 
appellants for collection, with no instruc- 
tions from him as to how or through 
whom the collection should be made, 
the appellants would seem to be liable 
for the money collected by the Tyler 
bank, unless the appellants can show 
that at the time of the deposit there 
existed in this state among bankers a 
custom or usage, so uniform and gen- 
eral, as must be presumed to have been 
known by all persons dealing with banks, 
and by which custom or usage, when a 
local bank receives paper for collection 
on a distant point, at which it has no 
agent or regular correspondent and 
transmits the same to another bank at 
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such point for collection and return, the 
bank to which the paper is transmitted 
becomes the agent of the depositor, and 
is not the agent of the bank with which 
the paper was deposited by the holder. 
In regard to the evidence offered by 
appellants to prove the custom pleaded 
by them we are not prepared to say that 
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it established such a custom as would 
rebut the implication of the law, that in 
receiving the note under the circum- 
stances testified to by appellee, appel- 
lants assumed the collection of the note 
and became responsible to the depositor 
for the default of the bank to which the 
paper was remitted. 
Reversed and remanded. 


THE OBLIGATION OF A BANK, IN TRANSFERRING ITS STOCK TO 
A LIFE OWNER, TO PROTECT THE INTEREST OF ONE 
THEREAFTER ENTITLED TO STOCK. 


Peyton M. Hughes, trustee, v. the Drovers & Mechanics’ National Bank of Baltimore. Court of Appeals of 
Maryland, December a2, 1897. 


If A, under the express terms of a will has the right to have certain bank stock transferred. though the 
will may create a trust for the benefit of her children, the bank has no power to prevent the transfer, and is 
under no obligation to see to the application of the purchase money, 


Pace, J,—The object of this proceed- 
ing is to require the appellee corpora- 
tion to deliver up to the appellant, 
trustee, the certificate of twenty shares 
of its stock, or a new certificate for that 
number of shares, or the equivalent of 
them in money. 

There are but few facts in the case 
and they are undisputed. John Carnes, 
of Baltimore city, deceased, by the sec. 
ond clause of his will, devised and be- 
queathed to his 


“Married daughter, Margaret Paw- 
ley. house No. 128 North Eden Street. 
I also give her 20 shares of the National 
Drovers & Mechanics’ Bank, par value 
one hundred doliars each. I also give 
her one ground rent on the northeast 
corner of Monument and Durham streets 
and I also give her whatever may be due 
me from two shares of the East Balti- 
more Permanent Land Company and 
Building Society. All of which is to be 
transferred to her in her own name, to use 
interest thereof as long as she may live and 
at her death to be equally divided among her 
children, unless she becomes a widow, 
then she is to have full control of this 
bequest, to de with it as she pleases. I 
also give ,her the amount as shown on 
my bank book due me by her husband, 
Finley Pawley.” 


On the 15th of May, 1884, the Or- 


phans’ Court of Baltimore city ordered 
and directed that the said executrices 
have transferred to the legatees under 
the will, viz.: Margaret Pawley, twenty 
shares of the National Drovers and Me- 
chanics’ Bank of Baltimore; Andrew J. 
Carnes, five shares of the Consolidated 
Gas Company. Thereupon the stock of 
the National Drovers’ & Mechanics’ B k. 
being the stock now in question, was 
transferred to Margaret Pawley, who 
later on sold it to various persons, and 
used the proceeds thereof for the sup- 
port of herself and herfamily. It is not 
contended that the bank had other 
knowledge of the condition of Mrs, Paw- 
ley’s ownership, than that which ap- 
peared from its own records. None of 
the stock was purchased by the bank, or 
on its account, and it had nothing to do 
with the transactions by which the title 
passed from Mrs, Pawley, except to per- 
mit the transfers to the purchasers to be 
made on its books. 

Upon these facts, it is contended by 
the appellant,that Mrs. Pawley had only 
a life estate in the stock and it was the 
duty of the bank to see that no transfer 
should be made by her, that did not 
protect the interest of the persons enti- 
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tled to the fund after her death—and 
this, notwithstanding the order of the 
Orphans’ Court. This conclusion, it is 
argued, ensues from the fact that by 
reason of the transfer of the executrices 
of the will of John Carnes, the Bank had 
notice of or was bound to know the con- 
tents of that instrument, and such know- 
ledge, as was said in Ehlens’ case, 72 
Md. 218, “‘continued all the way down.” 

Passing by, however, the effect of the 
order of the Orphans’ Court, and assum- 
ing, for the sake of the argument, that 
under all the circumstances of the case, 
the bank must be charged with full no- 
tice of the will and its contents, let us 
inquire what were the rights of Mrs, 
Pawley, in and concerning the stock. It 
was insisted by the appellee that ‘'no 
trust whatever was created” by the sec- 
ond paragraph thereof, that the words 
—‘‘to use the interest thereof as long as 
she may live, and at her death to be 
equally divided among her children, un- 
less she become a widow, then she is to 
have full control of this bequest, to do 
with it as she pleases”—when taken in 
connection with the direction to ‘‘trans- 
fer to her in her own name,” ought to 
be regarded as words of recommenda- 
tion only, and insufficient to raise a 
trust. However that may be, it is clear 


that some force must be given to the 
words, ‘‘all of which is to be transferred 


to her in her own name.” It should be 
noted that in the first paragraph the tes- 
tator employs the same words in refer— 
ence to the gift of real and personal 
property, to his other daughter, on 
whom he unquestionably intended to 
bestow all the property therein named, 
without any limitation whatever. 

When he uses the same words in the 
second paragraph, we are not at liberty 
to suppose he used them without intend- 
ing they should have some significance. 


If he merely intended to convey a life es- 
tate to his daughter with remainder to her 
children, the grant would have been as 
effectual without them as with them. By 
requiring that the full title should be 
‘in her own name,’’did he not intend she 
should have the full power of disposing 
of it,at least for the purpose of a change 
of investment. He knew when the stock 
was transferred to her, she would re- 
ceive a certificate under the seal of the 
corporation, to the effect that she was 
entitled to 20 shares of stock, which 
could be transferred on the books of the 
corporation when she surrendered the 
certificate, 

Bank v, Lanier, 11 Wallace. 
Kortright v. Bank, 20 Wendell, 94. 

It cannot be supposed that when the 
testator directed she should hold the 
stock in her own name, he intended to 
deny to her what was the consequence of 
such holding; that is, the power of 
transferring it; and granting her this 
power was equivalent to granting her 
the right to doso. The direction, there- 
fore, that the stock should be transferred 
to her in her own name would seem to 
confer upon her all the rights incident 
to full ownership, so far at least as the 
power of disposition was concerned. It 
indicated that the testator reposed in her 
an especial confidence and trusted to her 
prudence and discretion for the care and 
protection of the property. If he in- 
tended to raise a trust, he also intended 
to commit it to her hands, with plenary 
powers to sell it, whenever, in the exer- 
cise of her judgment, a change in the 
investment became necessary. 

This then, is the case of a person 
holding stock in her own name, with full 
power to transfer it. Under such cir- 
cumstances, it is immaterial to inquire 
as to what notice the bank had or ought 
to have had; or what authority the 


369; 





THE BANKING 


Orphans’ Court had to pass the order of 
the r5th May,1884. It was undoubtedly 
within the express terms of the will, 
that the stock was transferred to Mrs. 
Pawley, though there might be a trust 
for the benefit of the children, yet if she 
has power to transfer it, the bank had 
no power to prevent it,and no obligation 
to see to the application of the purchase 
money. Not even a purchaser from the 
trustee is bound to look to the applica- 
tion of the purchase money in a case 
where the trustee has power to sell and 
reinvest. Van Bokkelen v, Tinges, 58 
Md. 57. 

Nor can a corporation, whose duty to 
its stockholders is to protect persons in- 
terested, ‘‘from unauthorized transfers” 
—Lowry’s case, Janey’s Dec. 310-317 be 
bound to examine whether the transferrer 
with power to transfer, is not attempting 
afraud. Corporations are the custodians 
of the evidence of title to their stock, 
and for that reason are held to the exer- 


cise of reasonable care and diligence in 
its preservation. 
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They are bound to require, and are 
entitled to, the production of satisfac. 
tory evidence of the authority of the 
person who proposes to made the trans- 
fer. But when they have notice of the 


want of authority, or being put upon in- 
quiry, fail to make the proper investiga- 
tions, they become responsible for al- 
lowing an unauthorized transfer to be 


made. 

Peck v. Bank of Am., 16 R. J., 710; 
Bayard v. Farmers’ Bk., 52 Pa. St., 35; 
Chocker v. Old Colony R. R.,137 Mass., 
417; Marbury, trustee, v. Ehlen,72 Md., 
216; Robb. v,. Grafflin, 84 Md., 453; 53 
Md., 575355 Md., 222. 

It may be proper to add that, if the 
will created a trust, and the bank knew 
or had the reasonable ground for be- 
lieving that Mrs, Pawley intended to 
misapply the money, or by the very act 
of transferring was applying it, in vio- 
lation of the terms of the trust, there 
would then arise a question, that the 
facts of this case do not now present. 

The decree must be affirmed. 


Title Under Unrestricted Indorsement. 


New Jersey, Feb. 18, 1898. 
Editor Banking Law Journat: 


DEAR Sir:—A bank in New Jersey forwarded 
to its Philadelphia correspondent, A, a check 
for $10, who in turn forwarded to B, and the 
latter mailed it to C. Check was lost in the 
mail before it reached C. The New Jersey 
bank was asked to obtain a duplicate, but for 
certain reasons could not doso. B charged the 
amount back to A, and A to the New Jersey 
bank. The latter object to the charge, stating 
that by the present form of endorsement (unre- 
stricted) it had passed title to A and received 
from A, credit; that made A the owner of the 
item, the New Jersey bank having contingent 
liability on it, as indorser. 

Question: Should the New Jersey bank lose 
the amount, or should the owner of the item 
lose it?” And was not B the owner if A used 
the unrestricted form of indorsement ? 

New Jersey Bank. 


An unrestricted endorsement is title- 
conveying, so far as third parties are 
concerned; but as between immediate 
parties (depositor-indorser and bank- 
indorsee), nothing further appearing to 


control the transaction, the authorities 
conflict as to whether title and owner- 
ship pass to a bank by the unrestricted 
indorsement to it and credit given upon 
deposit. In New Jersey, for example, 
(Titus v. Bank, 35 N. J. Law, 588) the 
presumption of law is, the bank takes 
title. In California, on the contrary, 
the court says: ‘The rule in this state 
is that as between the immediate parties 
to the transaction, until the deposited 
check is paid, the bank does not become 
debtor to the depositor for the amount 
credited to him, or the owner of the 
check, but that it is merely the agent of 
the depositor for collection.” Crocker 
—W. Bk. v. Nevada Bk. B. L. J. Jan. 
1898, p. 27. The owner loses. 

In agreements between bank and de- 
positor limiting liability for collections, 
this point should be covered by a clause 
showing that bank does not take de- 
posited paper as owner. 





NOTICES LIMITING LIABILITY FOR COLLECTIONS. 


THE MODES ADOPTED BY BANKS IN STATES WHICH HOLD COLLECTING BANKS RESPONSIBLE FOR 
DEFAULTS OF CORRESPONDENTS, TO LIMIT OR RELIEVE THEMSELVES FROM LIABILITY. 


The editor recently addressed a letter 
to some twenty bank officers in several 
of the states wherein the rule of law 
prevails* that an agent collecting bank is 
liable for its correspondent’s defaults, 
asking for information upon the methods 
adopted by the banks, if any, to limit or 
obtain relief from the risk of loss arising 
from a correspondent’s default, to em- 
brace pass-book rules, notices on letter— 
heads or by circular, clauses on deposit 
slips, signed agreements between bank 
and depositor, or any other existing 
methods. As new states are being add- 
ed to the Jist in which this rule of liabil- 
ity prevails, the object stated was to 
publish information which would be of 
value to banks where the doctrine is 
newly decided, and show them how, if 
at all, other banks protected themselves, 
and what methods they deemed sufficient 
for the purpose. 

We present below a summary of the 
answers received, taking this opportun- 
ity of expressing our thanks to each of 
the writers individually, and our appre- 
ciation of the practical value of the in- 
formation thus collected. 

The assistant cashier of a national 
bank in Minneapolis, Minn. , writes: 


‘*The only way in which we have, so 
far, attempted to guard against loss 
which might occur on account of liabil- 
ity for default of correspondents is, by 
notices printed in our pass- books and 
on all advice sheets, calling attention to 
the fact that we are acting only as agent 
and will not be responsible in case of 
loss through default. Following is form 
of advice sheet, showing clause printed: 





*Or is thought possible, asin Pennsylvania. 


NATIONAL BANK OF COMMERCE’ 
MINNEAPOLIS, MInw.,........ 189.. 


Entered for 
Collection. 


| . | 


Date of your We credit your | 
tter. account with | 








Credits for Collections Drawn on Other Places than 
this, made Subject to Payment. 


For the collection of all items payable outside of 
this city, the National Bank of Commerce will observe 
due diligence in its endeavor to select responsible 
agents, but will not be liable in case of their failure or 
negligence, or for loss of items in the mails. 

H. H. THAYER, ‘Cashier. 


‘*Upon the first page of our pass- 
books is the following: 


Dr. National Bank of Commerce, Minneapolis, in Ace’: 


Checks jon this Bank will he credited condit! 
at close pf business, they will be charged 
ified pf the fact, Checks on other 
atation througt, the Clearing 
k, im receiving checks or drafts on 
actsonly as ind beyond carefi 
casther iatdand in foreusdiog to them, a: 




















**So far we have never had but one case 
in which there was an attempt made to 
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fix upon us this liability and in that case 
we were in so strong a position that the 
parties on the other side finally con- 
cluded not to carry the matter into the 
courts. Ordinarily, in cases where we 
have sent out items for collection and 
have received drafts in return, and the 
bank sending us the drafts has failed 
before the same were collected, we have 
charged the items up to our customers 
just the same as if the items had been 
returned unpaid. Our position in this 
matter we aim to have thoroughly under- 
stood with all of our customers so that 
there can be no question. I presume 
the only absolutely safe way, however, 
to get around this point of liability 
would be a written contract with each 
customer, relieving the bank from the 
liability imposed by the law. 

‘I have always felt that the printed 
notices On our stationery really cut little 
figure in point of actually relieving us 
from the liability. I have given the 
matter some considerable thought and 
study and have not as yet been able to 
evolve a plan for relieving us of this 
liability other than the special contract 
with each customer above outlined. 

‘‘I am not able to find that there is any 
decision in our state courts covering the 
point whether the notice printed on our 
stationery would be sufficient to make a 
contract between the customer and the 
bank to relieve the bank from liability. 
I should be glad to know whether that 
point has ever been decided in the courts 
of other states as it will have a very 
strong bearing on the case. I believe 
the notice really cuts no more figure 
than does the notice printed on the back 
of railroad tickets attempting to relieve 
the road from liability for accident, etc. , 
but I should like to get a little more 
light on the subject. I believe that this 
method of notices on stationery is prac- 
tically the only one in use in this state, 
and I think probably the great majority 
of the banks throughout the state feel 
that it is sufficient.” 


The cashier of a state bank at Blue 
Earth City, Minn., says: 


“As to the modes adopted by banks 
to relieve themselves of liability for de- 
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faults by correspondents, I do not notice 
anything on letter. heads of banks out- 
side the cities and am of opinion that 
but few take into consideration their 
liability. We have never paid much 
attention to this matter but have in our 
pass-books a clause: 

This bank in receiving checks, notes or drafts 
on deposit or for collection, acts only as your 
agent, and beyond carefulness in selecting 
agents at other points and forwarding to them, 
assumes no responsibility. 

In taking large notes tor collection we 
usually make the receipt cover this point 
of responsibility.” 

The cashier of a state bank in Minne- 
apolis, Minn. sends us a leaf from one of 
their pass-books. On each leaf,there is 


printed the following, in red ink: 


‘‘Checks on this bank will be credited condi- 
tionally. If not found good at close of business, 
they will be charged back to depositor and the 
latter notified of the fact. Checks on other city 
banks will be carried over for presentation 
through the Clearing House on the following 
day. 

‘*This bank, in receiving checks or drafts on 
deposit or for collection,acts only as your agent, 
and when forwarding items to other points we 
select agents who are responsible and in good 
credit according to our judgment and means of 
knowledge, but we assume no risk or responsi- 
bility on account of their omissions, negligence 
or failure, should any occur.” 


The cashier writes: ‘*‘We would be 
glad to use anything better.” 

The cashier of a state bank in the in- 
terior of Indiana writes: 


**On cash items, we have no protection 
whatever ; of course using the ‘unrestrict- 
ed indorsement’ from our customer re- 
quired by nearly all of the clearing house 
cities. On notesor drafts of any amount 
where receipt is given ‘for collection 
and credit’ we state that we act solely 
as agent for the depositor.” 


The assistant cashier of a large na- 
tional bank in Grand Rapids, Mich., 
advises us that the bank is now using 
five forms of notices covering the ques- 
tion of liability. 

Form No. t is bound in book form 
and intended for signature by custom- 
ers. It has been signed by some cus- 
tomers but not by all. The difficulty 
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with this form has been not to get the 
customer to sign, but to remember to 
ask him It is as follows: 


GRAND Rapips, MIcu 

All notes, drafts and checks on distant ¢ 
> points, received by this bank for collection ; 
: or credit, shall be transmitted in the usual : 
: manner for collection, either direct to the : 
: banks on which the same shall be drawn,or : 
: to such banks or persons as we shall deem : 
: reliable, with the express understanding : 
: that we do it solely for the convenience of : 
: our depositors or customers, and WE SHALL ; 
: NOT BE LIABLE for any loss incurred, directly : 
: or indirectly, by omission, negligence, or ; 
: default of any such bank, person or sub- : 
: agents, or for loss in transit (or from any : 
: cause whatever) until the proceeds, in actual : 
: money come into our possession. ; 
: We, the undersigned, hereby agree that : 
: all notes, drafts and checks deposited by us : 
: in the OLD NATIONAL BANK, shall be : 
: received under and subject to all the terms : 
: and conditions of the above notice. 


A similar form is printed on large 
cards and hung in the lobby of the bank. 

Form No. 2 is printed by rubber stamp 
and is stamped frequently on general 
mail matter and wherever the bank 
thinks it serviceable. It is as follows: 


Checks, drafts, notes,acceptances and 
other items, not pavable in Grand Rap- 
ids, are taken at depositor’s risk. 
Should returns sent by collecting agents 
for such items be dishonored, the am- 
ounts will be charged to account and 
the drafts delivered to customers. The 
bank assumes no responsibility for neg- 
lect or defauit of collecting agents. The 
Old National Bank of Grand Rapids, 
Grand Rapids, Mich., Dec. 1, 1897. 


Form 3 appears upon collection re- 
ceipts. (See opposite column.) 


Form 4 is printed upon advices to cus- 
tomers of collections made. (See next 
page). 

Form 5 is printed on pass-books: 


“This bank, in receiving collections and 
checks on country banks, acts only as your 
agent and does not assume any responsibility 
beyond due diligence on its part, the same as on 
its own paper.” 


Our correspondent says: 
“You will notice that the language in 


"a 


| 
| 


§ 
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these different notices varies, a fact 
I did not realize so fully until I came to 
gather up the different forms we had in 
hand. One form would be better,and my 
judgment is that the most practical way 
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of using the one form would be by hav- 
ing it printed upon the back of the sig- 
nature card so that every customer will 
sign such a waiver at the time of open. 
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ing the account, At such time they al- 
ways sign one of these cards and can be 
better persuaded to sign the waiver 
upon the start. My preference as to 
language of the waiver is that contained 
in form 1 as being most likely to cover 
the liability. 

‘*‘Our opinion is that a signed waiver is 
the only positively sure thing we can 
have. These additional notices are 
simply adjuncts and more for the cus- 
tomer’s benefit than as a safeguard for 


us. 
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every case they have accepted the charge 
without any demur, as we have enforced 
upon them the condition under which 
we take the items. In no case have we 
had any difficulty, as all have accepted 
the printed notice as sufficient to warrant 
us in so doing.” 

The president of a national bank at 
New Philadelphia, Ohio, says: 

*‘Concerning the manner in which we 
try to protect ourselves against loss on 


FORM 4, (SEE PRECEDING PAGE.) 


COLLECTION DEPARTMENT=-CUSTOMER’S ADVICE. 
The- Old National Bank of Grand Rapids. 


Grand Rapids, Mich., 
DEAR SIR:—We this day credit your account with the following collection: 


it and means of 
gence or failures, should any occur. 


PRESENT FOR ENTRY IN BANK BOOK. 


The officer of a bank in Detroit, Mich. 
encloses a postal card used in acknow- 
ledging the receipt of items from cor- 
respondents, at the foot of which is 
printed the following notice: 

“‘This bank will use due diligence in selecting 
responsible agents for the collection of all items, 
but will not be liable in case of the failure or 
negligence of such agents, or for loss of items in 
the mails. Exchange received for collection is 
at depositor’s risk and if dishonored will be 
charged against his account. Demand items 
payable out of town are credited subject to pay- 
ment,” 

For customers in the city the same 
thing is printed in bold letters on the 
cover of the bank's pass-books, This 
officer says: ‘‘Quite recently we have 
had items on failed banks which we have 
charged back to our depositors and in 


PROCEEDS 


—_——————_ 


In receiving and forwarding collections to other points, we select agents who are responsible according to our 


knowledge, but we assume no risk or responsibility on account of their omissions, negli- 


HARVEY J. HOLLISTER, Casnier. 


account of defaults of our correspon- 
dents, we only take collections from our 
patrons and notify them at the time, that 
if the item is taken to collect without 
charge, we must be allowed to send it 
through our regular correspondent, at 
their risk. If we charge them for the 
item we usually take the risk, or send it 
direct to some bank where the paper is 
payable. 

‘We aim to notify all our customers 
that all such matters are received by us 
to be sent through our regular corres- 
pondents for payment at their risk. I 
have no doubt of our protection by col- 
lecting in this way when it can be shown 
that the depositor understood that you 
were to send all such items for collection 
through our regular correspondents.” 


The cashier of a national bank at 
Great Falls, Montana, says: 
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‘To relieve ourselves from losses 
through default of agents, etc., we have 
printed certain notices upon deposit 
slips, advices of credit and pass- books, 
as shown herewith: 


The cashier of a national bank at 
Phoenixville, Pa, writes: 


‘*As our business is largely local, we AE 
have never deemed it a matter of suffi- a 
cient importance to guard against de- 
faults of our correspondents, by making FOR COLLECTION OF Att ITEMS PAYABLE OUTSIDE OF EREAT FALLS 
any rules for our depositors. In fact, Ressonsiace astnrs. BUF Witt MOT OF LiMBLE IN CASE OF DEFAULT 
it is a question in my mind, whether a ‘rus m me mac non ow CHMOVING aN INDIRECT ROUTE 
bank that has received items on deposit : aan i 
and selects its correspondents should 
not be at the risk, as it is a matter in 


which the depositor has not much to 














The cashier of a national bank at 
York, Pa. writes: 


“T am not aware of any method being 
adopted by the banks in this vicinity to 
relieve themselves of the possible liabil- 
ity or loss by reason of neglect, default 
or failure of correspondents or collecting 
agents. In 1893 I hada rubber stamp 
prepared to be uséd in depositors’ pass- 
books, as follows: 














All notes and acceptances discounted, and 
any and all checks, drafts and other items not 
payable in this city, deposited for credit or col- 
lection, are forwarded at depositors’ risk only, 
and this bank will not be held responsible for 
the neglect,default or failure of collecting agents 
untit it has received final actual payment and 
settlement therefor, 


THE FIRST NATIONAL BANK 


Great Falls, Moniana, 





Your favor ee ts received with enclosure as stated, 


WE CREDIT ACCEPTEO FOR COLLECTION 


Items payable outside of Great Falls credited subject to the following conditions: T ili 
its endeavor to select responsible agents but will not be liable in case of negligence or Seubdonk ae ee te 
nor for loss of items in the mail, nor for employing a circuitous route of collection. agent or their agents 


Yours respectfully, 
H. H. Matteson, Cashier. 
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‘I had this prepared because we had 
received a similar notice from our Phila- 
delphia correspondent, but we did not 
make general use of it as probable loss 
was limited to only a few accounts, and 
general use of it might have offended 
patrons whose business was of a local 
character. 

‘Some uniform method should be 
adopted by the banks and their patrons 
be kept informed of the rules which 
should be printed in the pass-books and 
upon the blanks furnished them.” 

The cashier of a national bank at 
Passaic, N, J. says: 

‘*‘We have adopted no special means 
to accomplish the purpose you name, 
In our own state, we know the banks 
that we correspond with so well that it 
is not likely we will suffer loss to any 
extent through their default. In the 
event of the failure of one of them, we 
do not think the loss would extend be- 
yond their own stockholders. The 


question may be a more serious one for 
us, however, on some large item drawn 
on some distant point, and which may 


pass through banks we know not of,one 
of which might fail, and at our risk. 

*‘We think that the unrestricted in- 
dorsement plays a very important part 
in the question you raise and relieves 
from liability the starting bank, except 
where the failure was of the second bank 
in the string of collecting banks, Ifthe 
third or fourth bank failed, the loss would 
be on the second or third. This would 
probably be different on items which 
were not due and were sent for ‘collec- 
tion’ and not for credit.” 


From the vice-president of a large 
national bank in Newark, N. J. we have 
the following: 


‘*The only method taken by us to 
limit our responsibility is to print in the 
inside page of the cover of our pass- 
books :-— 

In receiving out-of-town items, we act only as 
your COLLECTING AGENT, and do not assume any 
responsibility beyond due diligence on our part. 

“This is the only method we have heard 
of being used. Wedo not think that 
notices on letter-heads or by circular 
would accomplish anything. Clauses on 
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deposit slips would doubtless do rather 
more than the paragraph which we print 
in our pass-books, and yet it would be 
very awkward. 

‘Doubtless the surest method would be 
to have a signed agreement between the 
bank and each depositor; and yet this 


. method has always seemed to the writer 


impracticable, because of the difficulty 
in getting depositors to sign it, and in 
long and tedious explanations which 
would be necessary in each case. Alarm 
would be aroused in the minds of the 
depositors, many of whom would feel 
that they must consult counsel. This 
would, we think, drive away business and 
give us greater loss than we are likely to 
have by carrying the risk. We question 
whether any other method than a signed 
agreement would be worth much in 
court, 


‘*To our mind, however, it seems 
reasonable that banks should be held to 
a very considerable responsibility for the 
acts of their agents; although the argu- 
ments are strong on the other side. 
Banks are held to probably too great 
liability in some respects. Personally, 
I would rather carry this liability than 
the liability which has recently been 
made to attach to banks for indorsements, 
etc., even after repeatedly writing up the 
pass-book; after months,and even years, 
have elapsed since the dealer had in- 
formation of the error, or at least con- 
structive notice of it. 

‘‘Our main reliance in avoiding losses 
through our liability for the errors or 
defaults of our correspondents, is on our 
habit of keeping close watch of every 
transaction through a competent and re- 
liable corresponding clerk, and also 
watching the condition and management 
of our correspondents. We think we 
can save more money by avoiding mis- 
takes than by trying to get rid of the 
responsibility for those mistakes,” 


The teller of a national bank in Platts- 
burgh, New York, writes: ‘‘I am afraid 
the protective methods employed by 
this bank and our immediate neighbors, 
are best expressed by ‘nit,’ All our col- 
lections are made through but two agen- 
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cies, our regular New York and Boston 
correspondent. Should we ever be com- 
pelled to make large collections by a 
more direct route, the writer would re. 
quire a cast-iron agreement from the 
depositor limiting the bank’s liability to 
ordinary care and diligence in the se- 
lection of agents.” 

The cashier of a state bank in the 
interior of New York sends us a sample 
of their deposit ticket which contains the 
following: 


24 
DEPOSITED WITH 


STATE BANK, 
By 


N.Y., 189 





All Drafts, Checks, or other items received on eapoett, or for 
collection, are subject to payment, and in handling the same the 
Andover State Bank acts only as customer's agent, and beyond 
carefulness in selecting agents at other points and in forwarding 
to them, in its usual course of business, assumes no responsibility 
until payment is made and proceeds received. 

| DOLLARS. | CENTS. 


Currency, 
Gold, 


Silver, .... aaa 
Checks as follows : 


Total,........ 


8. B. NO. 


- =—[——_—_—_———_——— EE 
Please indorse ALL Checks. or Drafts, and 
each one separately. 





The same limitation clause is printed 
on the pass-book. He says: 


“Our theory of having the clause on 
the deposit tickets, which are filled out 
by customers, is that it would be con- 
strued as a ratification by our customers 
of our limited liability i” each individual 
case of its use, while if on pass books 
only, it might be construed as general, 
leaving the bars down for discussion in 
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particular cases, perhaps, It has the 
advantage at least that deposit tickets 
are in the handwriting of the depositors, 
while entries in the pass books are made 
by the bank, 

“We find the method sufficiently flex- 
ible for our requirements. In certain 


|| tL 


AMOUNT, 


| 


AMOUNT PAID 
— 189 
189 
189 
_189— 
_189— 
189— 
189 


AVILOSUN LON 


f 


it, and 
in its 
is Te 


Q 
99 
~ 


de and proceed: 
__DOLLARS. 


y as customer’s agen 


ther Points and in forwarding to them 


> 
a 
° 
ae 
i 
= 
a 
u 
a 
= 
2 
= 
y 
s 
8 
: 
2 
be 
° 
= 


k acts onl 


Ne 
Zz 
, 
aa) 
ea 
be 
< 
>. 
N 


esponsibility until paymentfis ma 


e Andover State Ban 
ents at o 


lecting ag 


l course of business, assumes no r 


ceived, 


the same th 
SUBJECT TO ABOVE CONDITIONS RECKIVED OF 


Checks, or other items received on deposi 


~ 
ty 
Zz 
2) 
= 
oJ 
>) 
2) 
~ 
= 
< 
~ 
a) 
2 
2) 
Zz 
ie9) 
x 
S 
2 
= 
& 
~ 
Zz 
i=) 
mn 
{<3} 
a4 
ioe 


All Drafts, 
ment, and in handling 


beyond carefullness in se’ 


usua 


cases where items would naturally be 
cashed, we credit as a deposit instead, 
entered on a deposit ticket filled out by 
the depositor, taking his check for the 
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amount withdrawn, As we handle no 
collections except those passed over the 
counter, we regard the plan sufficient 
for our purposes. In case of handling 
collections on other points received by 
mail, the system would probably have 
to be further considered and made more 
comprehensive. Our present deposit 
tickets are the result of evolution 
prompted by valuable suggestions and 
articles in the BANKING Law JOURNAL 
from time to time. 

“We also havea form used in receipting 
for collections proper and for dormant 
or occasional deposits, carrying the same 
limited liability clause as on our deposit 
tickets and pass-books.” (See preced- 


ing page). 

The cashier of a well-known bank at 
Buffalo, N. Y., writes: 

“About the only method to limit the 
liability for collections which we have 
found effectual has been to have an 
agreement signed between the customer 
and the bank: (See opposite column.) 

Taking the foregoing correspondence, 
coming from many different sections of 
the country, as fairly typical of the views 
upon the subject, and modes adopted by 
bankers, generally, we see some slight 
sentiment that the risk of correspond- 
ents’ defaults is one which is properly to 
be borne by a bank; also that there may 
be many banks so situated, that they 
incur no such risk to be provided against ; 
but the large majority realize the risk 
and adopt methods of greater or less 
efficacy to relieve themselves therefrom. 

In our view, a signed contract be- 
tween bank and depositor is the only 
absolutely sure thing, and in every way 
the most satisfactory. Doubtless, many 
of the other methods would be held 
effective as contracts in individual cases, 
by the courts, but there is more or less 
uncertainty surrounding the subject that 
it is desirable to guard against. One of 
the requisites of every contract is assent, 
which implies knowledge of terms and 
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acquiescence therein, and to make a 
notice equivalent to a contract, the bank 


| 


at your office, 





BUFFALO, N. Y. 
Collections Crd all paper AiscOUm ted Dife..:c:ccccccceceoee ne 


y risk attending such action, 


TO THE CITY BANK, 


direct to the Banking Office, where payable, or to the nearest Banking Office ; ANA. oreo 


hereby agree to take an 


would have to establish the assent of the 
other party, actual or inferential. Very 
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little has, as yet, been decided by the 
courts upon the effect of bank notices 
announcing conditions and limitations, 
as contracts, but the law of common 
carriers is fertile with conflicting de- 
cisions as to the binding force of carriers’ 
announcements in different forms giving 
conditions of liability. From this, bank- 
ers should take warning that the subject 
of assent to the terms of a notice by 
inference, through the mere silence of 
the opposite party, is in the realm of 
uncertainty, and that such indirect 
agreements, where the terms are all pro- 
vided and stated by one party to a con- 
tract, and the other party says nothing, 
but merely acts, either in ignorance, or 
ignoring, or assenting, are not to be 
established in every instance without 


difficulty. 

Take the case of notice in pass-book. 
The depositor may say, “I never read 
it; and of course, never agreed to it.” 


A pass-book is in a certain sense, a re- 
ceipt issued by the bank, and in some of 
the common carrier cases, it has been 
held that a receipt issued to a shipper of 
goods, binds him to its terms, whether 
he has read them, or not. But this is 
not uniformly so held, and it might be 
that the depositor would be held bound 
by the pass-book rules; or might not. 
not. In the July 1897 JouRNAL,* it 
will be remembered, the Savings Bank 
of San Diego printed in the pass- 
books a form of agreement limiting 
liability, to be signed. The supreme 
court of California said: “In and of 
itself it is not binding upon anybody. 
Had the depositors signed this, or in any 
other equally effective manner agreed to 
its terms, a different question would be 
presented.” This certainly is contrary 
to the view that there is assent of the 
depositor by the mere existence of an 
unsigned printed clause in a pass-book. 

Concerning the clause printed in a re—- 
ceipt for, or advice of collections re— 


*p. 352. 


ceived, this rests upon the same theory 
as a pass—book,the one being an individ— 
ual receipt; the pass—book containing 
numerous receipts of successive deposits, 

The limited-liability clause printed on 
the deposit ticket is much stronger. 
This is made out by the depositor him— 
self, and delivered to the bank. It is 
hard to see how he could escape from its 
terms. And yet, even here,there might 
possibly be room for the contention that 
in signing and entering the amount on 
the deposit-ticket, he did not subscribe 
to the conditional clause. Let us quote 
from the same California case in this 
connection. Referring to the Savings 
Bank of San Diego, the court said: 

‘*Depositors were, as is usual, called 
upon to write their names in a book de— 
signated Signature Book. At the top of 
each page of this book was printed mat— 
ter, headed ‘Agreement.’ Below this 
printed matter were ruled lines extending 
across the entire page, and under these 
the page was spaced and divided by 
perpendicular lines. The top of each 
space bore appropriate and directing 
words,viz —Number,—Date ,—Name,— 
Signature,—Remarks. The printed mat- 
ter, with other things, contained in its 
last line, a release of the stockholders 
from liability. 

‘*Upon this question it ts enough to say 
that the court found, upon sufficient evidence, 
that the depositors, in writing their signature 
upon the book, did not sign nor become bound 
by the printed agreement. There is thus 
presented, not the case of one who 
knowingly signs an agreement heedless 
ofitscontents, The finding of the court 
is that plaintiff's assignors merely wrote 
their names in the signature book, and did 
not at all subscribe to the agreement.” 

We have not the space for any lengthy 
discussion of the law of this subject. 
We merely wish to say that while we be- 
lieve notices in pass-books, receipts, on 
deposit tickets or in other forms, brought 
home to the knowledge of customers and 
correspondents, would in very many in- 
stances be declared effective by the courts 
as contracts, yet there is more or less 
uncertainty surrounding all of this; 
hence signed agreements would seem to 
be the only absolutely sure thing. 
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INQUIRIES AND CORRESPONDENCE. 


This department is carried on for the benefit of all subscribers, who are entitled tosubmit questions of gen- 
eral interest, and expect prompt and careful consideration thereof, without charge. The names and places of 
those submitting inquiries are published, unless special request is made to the contrary. 


Authority of Bank Cashier. 
. Mo., Jan. 29, 1898. 
Editor Banking Law Journal: 

DEAR Sir—A, who is about to go on a jour- 
ney and is desirous of purchasing a piece of 
land, the title to which is in dispute, deposits 
the purchase price, $500, in a bank, and directs 
the cashier that when deeds executed by certain 
parties to A are presented to the cashier and 
pass his scrutiny as to legality, sufficiency, par- 
ties, etc. he is to pay over the $500 to the par- 
ties presenting. Such deeds are presented and 
the money paid over. Subsequently it appears 
the name of one of the parties to the deed is a 
forgery, and A takes no title. Is bank liable to 
A for the return of the $500 deposited by him, 
and so paid out? R. 


A very similar transaction to that 
above stated is found in Burris v. Bank 
of Buffalo, 7o Mo. App. 675, in which 
the court held, under similar facts, that 
the bank was not responsible. The 
theory of the decision is this: A bank 
acts through official agents and is held 
liable for their acts and contracts made 
in behalf of the bank, provided always 
the acts of such officers are in the line 
of their duty or agency. Butit is not 
in the line of duty of a bank cashier to 
buy or sell real estate, and he has no 
authority to bind his bank by undertak- 
ing to act as agent for another in receiv- 
ing deeds, seeing that they arein proper 
form from proper parties, that there are 
no judgment liens on the land, etc, 
These are matters wholly outside the 
ordinary duties of a bank cashier, True, 
a corporation may, by a course of deal- 
ing with its officers and the public, con- 
fer upon them authority and power 
which they would not otherwise possess, 
but the facts do not disclose any pre- 


vious authority given by bank to cash- 
ier, or that he ever attempted to exercise 
like authority before, either with or 
without knowledge of the bank, nor rat- 
ification by the bank of the cashier's 
acts. 

The fact that the cashier received the 
deposit of $500 in the line of his duty, 
did not prevent him from being the de- 
positor’s agent in regard to the disposi- 
tion of the money. He could not act 
for the bank any further than to receive 
the money for deposit. His further 
agreements with the depositor were of 
such character, as to make him agent of 
the latter in carrying them out. Under 
the authority given him by A he had the 
right to pay out his money, on presenta- 
tion of the deeds. The fact that the 
cashier may have been misled as to 
whether the facts justified his paying the 
money under the directions which had 
been given him by A cannot affect the 
bank, All that the bank has done is to 
allow A’s agent (the cashier) to draw the 
money which A authorized him to draw, 
and the mere fact that such agent was, 
for other purposes, likewise the bank's 
agent, is of no consequence. The bank 
cannot be held liable to A for the money 
so paid. 


J. W. H.—Inquiry from Kentucky 
bank concerning statute of limitations as 
to recovery of usury, will be answered 
by mail and published next issue, 


E. S. Mass.—The reply to ‘‘Bank 
Cashier” under heading ‘Payment of 
Depositors’ Notes in Massachusetts,” p. 
631 Nov. 1897, covers your inquiry fully. 
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SHOULD EXPRESS MONEY ORDERS BE PROHIBITED OR TAXED? 


A Paper read by George L. Faulhaber, Treasurer of the Missouri Trust Comenay of Sedalia, at the meeting 


of Group ; of the Missouri Bankers’ Association, held at Sedalia, ¥ 


GENTLEMEN—On December 27, 1897, I re- 
ceived notice from Mr. J. C. Van Riper, secre- 
tary of Group Five, that I had been appointed to 
either read a paper or talk on the following sub- 
ject: 

“Should Express Companies be prohibited 
from Issuing Money Orders? If not, Should 
they make Annual Public Statements of their 
Money Order Business, and Pay a Tax there- 
on?” 

This being my ‘‘busy season” I have been 
unable to find the time to prepare a paper and 
enter into details as deep as the subject merits; 
but not wishing to ignore the honor conferred 
upon me by the committee on programme, I 
have prepared a short paper and will only 
‘scratch the surface.” 

Before going further, let me make the declar- 
ation that I am utterly opposed to all sorts of 
‘‘boycott” oppressions and class legislation. 
Just at this time there seems to be, on the part 
of the Bankers’ Association in Missouri, and 
other western and southern states, a feeling of 
antipathy towards express companies, and an 
inclination to challenge their right tosell money 
orders, thus encroaching upon the vested rights 
of the banks. 

The express companies are the pioneers of 
civilization; they go where the banks dare not 
go; they are first in the new field opened to 
business; they carry the merchandise to the 
tradesmen and return the money to the whole- 
They are to-day as necessary 
to a proper conduct of business as the banks? 

It may be well here, to inquire what is the 
real cause of this antipathy at this time towards 
express companies issuing money orders, and 
why the same complaint is not made against 
the general government, where the money order 
business originated and became very popular 
asa means of transmitting small amounts of 
This popularity of the government 
money order system made great inroads on the 
revenue of the express companies. Then these 
companies began to cast about to see what 
could be done to regain the business that was 
lost to them. 

There seemed to be but one Way open tothem 
and that was to meet the competition. The 
American Express Company was the first to try 


sale merchant. 


money? 


o, January 12, 1898. 


the experiment, more than sixteen years ago 
They so much improved on the government 
plan of issuing money orders, that it proved to 
be quite a success—so much so that the thous- 
ands of small remittances have almost wholly 
disappeared. Other companies gradually fell 
into line, until every regularly organized ex- 
press company is selling money orders. 

While most express companies have been 
doing a money order business for a number of 
years, we have heard no complaint of bankers 
until after the express companies, about three 
vears ago, made a slight increase in their rates 
for transporting money On account, no doubt, 
of the increased risk and large losses by train 
robbery. The numerous robberies and the great 
expense the companies are put to in bringing 
the train robbers to justice, in addition to the 
losses, seem to warrant the increase in rates. 
Many bankers, without inquiring into the cause 
of this raise in rates, rebelled and raised the cry 
of extortion. They began to agitate. the ques- 
tion, and have brought the matter up for dis- 
cussion at the various meetings of bankers’ as- 
sociations, and in some of the states have had 
bills prepared and asked the legislatures to pass 
them, prohibiting the sale of money orders by 
express companies, or to tax them on their sales 
to drive them out of the business. 

This course will never win. The money or- 
der business has become too firmly established, 
and the people too well satisfied with it to allow 
their representatives to interfere with it. 

Now, gentlemen, what is the remedy? 

The agitation of the question is an admission 
of the popularity of the express money order, 
and that it has come to stay, It is simple, safe 
and cheap, and has won its way to popular 
favor. 

Why not doas the express companies did— 
meet the competition of both the postoffice de- 
partment and the express companies in a plan 
that is superior to theirs, and thus win the busi- 
ness from them on honest business principles? 
This is a much better plan than trying to de- 
prive the people of what they consider cheap 
and satisfactory service, and thereby making 
ourselves unpopular. 

The express money order furnishes a cheap 
and safe means of transmitting small amounts 
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of money to thousands of people who do not 
have access to banks and small places where 
there are no money-order postoffices. 

Will not an organized effort on the part of the 
banks, to drive the express Companies out of the 
money order business, raise the cry of extortion 
against the banks, claiming that their object is 
to remove competition in order that they may 
charge more for the service? Will the people 
tamely submit to being deprived of this cheap 
and popular means of transmitting small sums 
of money? 

The question, ‘‘should they make annual 
public statements of their money order business 
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and pay a tax thereon?’ The express companies 
are now taxed 1{ per cent. on their gross re- 
ceipts, which is equivalent to a tax of 25 per 
cent. on their net earnings. Compare this with 
the tax paid by banks, and I think this question 
will not be further agitated, unless the intention 
is to tax them out of existence. Would such a 
course be patriotic and honest? Let us pay our 
attention to our own business, how to increase 
it and make it more profitable, and finally let us 
put our heads together and devisea plan where- 
by we can secure this business in honest com- 
petition, but let us suppress, or attempt to sup- 
press, no one. 


BANK CONSOLIDATION IN BOSTON. 


At the annual meeting of the National City 
Bank of Boston, January 11, the directors rec- 
ommended the voluntary liquidation of the 
institution. An agreement has been made with 
the Eliot National Bank for a consolidation of 
business. Severalof the directors of the City 
Bank will become directors in the Eliot, and 
Mr. Grant, cashier of the City, will become as- 
sistant cashier of the Eliot. Thecircular issued 


further says: ‘‘We shall recommend to our de- 
positors to transfer their accounts to the Eliot 
National Bank when the change is made, and 
as, by the arrangement contemplated, they may 
expect to be as well cared for in every respect 
as they have been by us in the past, we hope 
that most of them will find it to their advantage 
to do so; but in the meanwhile, we wish them 
to be assured that, until the change is definitely 
approved, and the date fixed for it to be carried 
into effect, we shall transact business as if no 
such change were in contemplation, and that 
when the consolidation is approved, it will be 
carried into effect in such a manner asto subject 
them to no risk or inconvenience whatsoever.” 


It is stated from good authority that in the 
event of liquidation, the shareholders of the 
National City Bank will have good reason to 
expect a return of better than par for their stock, 
most of it within the next five or six months. 
The National City Bank was incorporated as a 
state bank in 1822. In 1865 it was changed 
into a national bank, with a capital of $1,000,000. 
No dividend has been paid on the stock since 
October1896. Previous to that 2 per cent. semi- 
annually was declared. 


The savings bank committee which has had 

in charge the matter of urging a reduction in 
Boston’s national bank capital, has issued the 
following circular: 
_ {Your committee appointed rather more than 
a year ago desire to make a further report at 
the present time. , 

“They have held several meetings during the 


year and have had conferences with the officials 
of various banks. Now that definite steps have 
been taken, they may say that the action of the 
City bank in proposing liquidation and consoli- 
dating its business with the Eliot bank has met 
with their hearty consent and approval. 

‘‘The proposed reduction of the capital stock 
of the Revere Bank is also recommended to its 
stockholders. 

‘‘These events, together with the reduction of 
the capital stock of the Freemans Bank, will re- 
sult in the return of $1,800.000 of bank capital 
and in reducing the number of banks by 1. 

‘While this may not see.n a very iarge result, 
yet your committee hope that it is a beginning 
in the right direction and that it is action which 
will commend itself, 

“Your committee have purposely moved 
slowly, recognizing the difficulties of the situa- 
tion and the desirability of avoiding a financial 
disturbance, and desirous of bringing about re- 
sults by continual urging of their views upon 
and co-operation with bank officials rather than 
by resorting as yet to more drastic measures. 

**The logic of the situation is with them, and 
the present and prospective low rates for money 
will not lead to the speedy recuperation of some 
other banks, which are either hampered by past 
difficulties or whose business has become less 
valuable. 

“‘They hope, therefore, that the action of the 
directors of the City Bank, and the, unanimous 
approval thereof by its stockholders, will com- 
mend similar action to some others during the 
coming year. 

‘‘The work of the committee being only par- 
tially completed its members assume that it is 
still desired that it should remain in existence. 
It will endeavor to keep in close touch with the 
situation and trusting that its conservative ac- 
tion of the past will meet with approval, should 
occasion demand that it take action with regard 
to any individual bank, it will hope to receive 
the cordial support of its constituents.” 

The report is signed by Henry Parkman, 
chairman], Alonzo H. Evans, Philip A. Chase, 

harles J. Holmes, Edward P. Chapin, com- 
mittee. 
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Embracing Items of Interest in all the States. 


Readers are requested to communicate matters arising locally 


to enhance the interest and value of this department. 


The Comptroller of the Currency has issued 
the following notice under date of January 20th. 

‘It has come to my attention that it has been 
the custom of some National Bank Examiners 
to accept employment and compensation there- 
fore in making extra examinations and reports 
of conditions of national banks assigned them 
for regular examination,which examination and 
reports are for the use of the bank and not for 
this office. 

‘‘For an examiner to accept employment in 
examinations of the same bank from both the 
Government and the bank has a tendency to in- 
terfere with that rigid impartiality which should 
characterize his work as a Government official. 

‘‘Notice is hereby given that hereafter ex- 
aminers will not be allowed to accept employ- 
ment from national banks in making extra ex- 
aminations for private use of such banks.” 

The comptroller said, in explanation, that so 
far as he knew there had been no instance of 
the abuse of the privilege on the part of examin- 
ers, but he believed special fees were wrong in 
principle and therefore their allowance was not 
good administration. He could readily under- 
stand that a bank examiner who had received a 
large fee for his work might be sorely tempted 
at times to make his report to the comptroller 
as favorable as possible without actually mis- 
stating the facts. All things considered, the 
interests of the Government as well as good 
banking required that the custom be immediately 
discontinued. 


Bank Commissioner Briedenthal has inaugu- 
rated a movement to rid the state of Kansas of 
mutilated and filthy currency. 
circular recently issued: 

‘In examining banks throughout the state 
the fact is developed that a large amount of mu- 
tilated and filthy currency is held by them. This 
currency is wholly unfit for circulation, and if 
paid out by the banks is immediately returned 
to them. It is well understocd that the treasury 
at Washington will redeem all such currency 
with new bills, but banks often neglect to avail 
themselves of this privilege owing to expense 
and bother incident thereto. The state should 
be rid of this class of currency, and if a number 


He says ina 


of banks at such points as Kansas City, St. 
Joseph, Topeka and Wichita, would agree to re- 
ceive same and issue their cashiers’ checks 
therefor at a nominal charge, or without charge 
if they are inclined to become public benefac- 
tors, it would in a very short time result in re- 
placing all such currency with new, clean bills 


and at the same time avoid danger tothe public 
health,” 


A practical test of the wonders of the long 
distance telephone was made recently between 
the Minneapolis office and Lowell, Mass. Chas. 
J. Glidden, president of the Traders’ National 
Bank of Lowell, was in Minneapolis, and pre- 
sided over the regular meeting of the bank di- 
rectors in Lowell. The directors assembled at 
4 o'clock, Eastern time, and Mr. Glidden called 
the meeting to order and the business was 
transacted in the usual manner. 

The line was made up of eight copper met- 
allic circuits, and was over 1,500 miles in 
length. This is believed tobe the first business 
meeting ever held by the use of the telephone 
over so great a distance. 


The following statistics concerning embezzle- 
ments, etc, (derived from press reports and de- 
spatches), reported during 1897, have just been 
compiled bya large fidelity company of N., Y. 
city. Those reported during December aggre- 
gate $454,929. Thetotal for last year exceeds 
that of 18y6, it is said, by about $2,000,000. 
Federal and state 
Municipal 
Transportation companies 
Benevolent associations 
Savings and building and loan asso- 

ciations ..... 


$2,176,832 
1,418,271 
1,681,692 
222,351 


321,009 

1,593,509 
Court trusts 728,998 
Commercial corporations and firms... 1,478,918 
Miscellaneous 653,159 


$11,154,530 

The fidelity companies are thought to have 
done unusually well last year. One of them al- 
ready reports large profits and is expected to 
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extend its lines materially from now on. The 
local business of the companies has developed 
remarkably, and several municipalities now in- 
sist upon having their bonds, 


Tramps and train robbers will have poor suc- 
cess in getting into the new postal cars, three 
of which have been put in service on the 
Santa Fe, between Chicago and Kansas City. 
The platforms are closed in, sides and ends, the 
doors being opened only from the inside. A 
series of bars and bolts preclude the idea of an 
entrance with the use of anything short of a 
battering ram. The side doors are provided 
with chains and bolts, so that the door being 
partly open can not be pushed back save 
from the inside. The windows and glass doors 
are covered with iron bars. A secret receptacle 
has been provided for the safe carriage of re- 
gistered letters. Besides these new precautions 
against entry of unauthorized persons, the cars 
in equipment and finish are model railway post- 
offices. An extra amount of table room has 
becn provided, the letter cases have patent rol- 
ler label holders, and wire bottoms. The whole 
length of the cars, which are of the 60-foot 
standard, are lighted with seven large Pintsch 
gas lamps, and an arrangement to hang tempor- 
ary lights in case of an emergency. The cars 
were built by the Santa Fe company at their 
shops in Topeka after designs furnished by the 
postoffice department. 


Mr. Pleas Chaudoin, living on Russell Creek, 
in Green county, Ky., last week received the 
money on acheck which had been given him 
nearly fifteen years ago. The check was given 
to Mr. Chaudoin by the Farmers’ Tobacco ware- 
house of Louisville, in payment for his crop of 
tobacco, and called for $170. In some manner 
the check was misplaced, and ‘‘Uncle Pleas” 
forgot all about it. Besides, he was a long 
ways from a bank and no one in his neighbor- 
hood had enough money to cash the check, and 
“Uncle Pleas” thought he would not worry 
about the loss of the check until he got ready to 
go to town, when he would have the missing 
paper supplied by the firm. Time went on, and 
the check was forgotten until about six months 
ago, in looking over some papers he found the 
long-lost check and at once took it to the bank 
for collection. Some time was consumed in 
looking over the books of the Farmers’ ware- 
house, and in checking up their bank account, 
but it was found that the check had never been 
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paid, and last week another check was sent Mr. 
Chaudoin by the big combine of which the Far- 
mers’ house is now a member, and the old check 
taken up. It goes without saying that ‘‘Uncle 
Pleas” got the check cashed immediately. — 
Glasgow (Ky.) News. 


THE NEW DESIGNS FOR BILLS. 


(Written by Claude M. Johnson, director of the 
United States Bureau of Engraving and Printing.) 

The new designs ordered by the secretary of 
the treasury will be used for all the greenback 
issues of the government,namely,$1, $2, $5, $10, 
$20, $50, $100, $500, and $1000. A §r silver 
certificate will be recognized from a $1 United 
States note not only by the text of the bill, but 
by the color of the sea] and the number, which 
are printed by the surface process, For instance, 
the seal and the number on the United States 
note will be red, the seal and the number on the 
silver certificate blue,and the seal and the number 
on the treasury note some other positive color, 
easily distinguishable from either blue or red. 
This will enable the accounting officers of the 
government, as well as the banks, to recognize 
the character of the note, although the general 
design will be the same for all three, and when 
all,or most of the paper money now incirculation 
is retired and placed under this plan, there wiil 
be but nine designs, whereas now we have 
twenty-seven. 

I believe that the people will become so much 
more familiar with these nine designs than they 
are with the twenty-seven now in circulation, 
that the difficulty of successfully passing a 
counterfeit will be increased very materially. 
The design will be more in accordance with the 
conventional American bank notes than were the 
silver certificates recently issued, but it will be 
the effort of this bureau to make them as hand- 
some and artistic as possible under the circum- 
stances. It is the desire of the treasury officials 
and the bankers of the country to have an ex- 
panse of exposed paper, a plainly engraved text 
and large counter number. 


Claude M. Johnson. 
Director United States Bureau of Engraving and 
Printing. 

In those all-important but circumscribed circles 
of commercial life where money is the chief 
commodity dealtin, and where those who handle 
it do so behind locked steel doors,and impregna- 
ble cage-work barriers, the above statement re- 
garding the new designs for bank bills will be 
especially welcome. In exact proportion to the 
amount of gratification the news will afford the 
legitimate dealers in money will be the unhappi- 
ness it will create among those who tempt fate 
by counterfeiting Uncle Sam’s currency. These 
are the objects at which the treasury department 
officials have been aiming, and they have suc- 
ceeded well, for every one who has seen the de- 
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Signs for the new bills declares that for simplicity 
and uniformity they are superior to anything 
hitherto turned out by the bureau of engraving. 

Beginning with the small and humble one 
dollar note,which will be the denomination most 
familiar to the majority of the people, this will 
be in appearance one of the most patriotic of bills. 
In the foreground will perch the American eagle, 
a bird whose widespread wings are a welcome 
sight to every patriotic American citizen, at any 
time, and will be especially so when seen on the 
new one dollar bill. Inthe background is the 
dome of the capitol and over all floats the stars 
and stripes. The design is an exceedingly 
pretty as well as a patriotic one. 

The design for the two dollar bill has not yet 
been quite completed, but this much is known, 
that the most conspicuous part of it will be a 
portrait of George Washington in the lower cen- 
tre. Supporting the portrait of the father of his 
country will be two partially draped figures in a 
reclining attitude. This design is not unlike 
that of the two dollar silver certificates now in 
common use. 

The idea of the treasury officials having been 
to reduce the twenty-seven designs at present in 
circulation, consisting of greenbacks, Sherman 
notes and silver certificates, to as few designs as 
possible, the simple expedient has been resorted 
to of making all bills of one particular denomina- 
tion alike, and making the difference between 
the one and two dollar bills as marked as poss- 
ible, and the difference between the five and ten 
dollar bills and the other denominations so plain 
that the design alone will enable anyone handling 
money to recognize the various denominations 
without further scrutiny. 

But for the benefit of bank clerks and others 
who have to handle large sums of money in bills 
another distinctive difference will be made, which 
will be so helpful to them as to make the count— 
ing of a few million dollars even more of a 
pleasure than it has been heretofore. The dis- 
tinction will be in the color of the seal and in the 
marked coloring of one of the large figures. The 
colors have been chosen. On the United States 
note of the denomination of one dollar the seal 
will be red, on the silver certificate blue, while 
for the treasury notes some other color will be 
chosen. This will be a distinct advantage to 
those whose work it is to count large sums in 
bills, as all notes of one denomination will be 
the same general design, and the character of 
the note will be determined by its color,since al) 
notes of a class will be aniform. 
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It has been decided with regard to the back 
of the notes to have them nearly all alike. 
Green will continue to be the prevailing color, 
so that the time- honored name of ‘‘greenbacks,” 
by which the Americans have been accustomed 
to refer to their paper currency, is in no danger 
ot being retired on a pension. 

One very marked improvement that the new 
bill will have in comparison with the old is that 
on the broad expanse of green there will be a 
large white space. This may not seem a very 
important matter to the average citizen, but 
nevertheless it will cause a deeper wail to be 
heard in the camp of the counterfeiters than 
anything else about the new bills. For years 
experts have been wrestling with the problem of 
how to assure the instant detection of the absence 
of silk threads, a peculiarity of genuine notes 
that counterfeiters have always had trouble 
with. Experts have agreed that this white space 
on the green back of the bill will effectually solve 
the problem, as the absence of the threads is 
plainly noticeable on the white space. 

Since it has become known that the treasury 
officials contemplated changirg and improving 
the paper currency the department has been 
inundated with all kinds of suggestions,most of 
them of the freak variety, and nearly all coupled 
with the assurance that the writer associated 
with the moneyed men of the country and knew 
that his suggestion embodied the consensus of 
opinion of those who would have the chief 
handling of the bills. Some of these letters 
have contained suggestions of value, and the 
result of adding to the ideas gained by years of 
experience in the treasury department the best 
of these suggestions made from the outside has 
produced a series of notes that will make life 
pleasanter to the overburdened employes of 
banks and money changing institutions. 

Although the designs have practically been 
decided upon, and will take the shape described 
above, the new bills will not be ready for circu- 
lation for several months. The getting out of 
new money is necessarily a slow process, and it 
is well for honest menthatitisso. The engrav- 
ing of United States bills, in the elaborate man- 
ner that is necessary, is not a work of days or of 
weeks, but of months, It will probably be at 
least six or eight months before the engravers 
will have completed their work on the new bills, 
and a further time will elapse before they can be 
printed and dried ready for circulation, It is 
possible that before that time, if the plan of 
Secretary Gage is carried out, there will be a 
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‘revision and unification of the paper currency of 
the country. The plan of Secretary Gage an- 
ticipates such a change in a measure and can 
be easily adapted to it. If the existing forms 
of paper money should be done away with by 
congress and in their place a single class of 
government notes substituted, resting upon the 
combined gold and silver reserve, the design 
“drawn for the secretary will be applicable and 
each design can be put to use. 

« The unification of the paper currency will 
simply do away with the necessity for the dis- 
tinctive coloring of the seals in order to dis- 
tinguish between the present complicated varie- 
ties of paper money.—Los Angeles Herald. 


_ 


ADVERTISING MANAGER'S COLUMN. 


We add to our directory of Representative 
Attorneys, as representative for Maryland, the 
name of Gilbert S. Hawkins, of Bel Air, Mary- 
land. Mr. Hawkins’ work is largely in the 
line of commercial and corporation law, and the 
making of collections is a specialty with him. 
He has the highest references from banks and 
commercial agencies in Maryland. 


In these days of typewriters, mimeographs 
and kindred devices to lessen man’s work with 
the pen,there is less heard of writer’s cramp and 
pen paralysis than formally. 

Nevertheless, many a man who keeps books 
or makes records of any kind gets to the place 
daily where it is an actual punishment to hold a 
penholder longer; and because he is compelled, 
on account of pressure of work, to continue to 
do so, soon finds himself unable to work at all. 
All-day writing is hard work at best, but there 
are many who testify that what was tiresome 
with the ordinary penholder, has become an 
actual pleasure since they have been using the 
Ideal Penholder, made by Geo. B. Shivers, Fort 
Wayne, Indiana, whose advertisement appears 
on another page. 


We invite attention to the annonncement of 
Ryerson D. Gates, of Oak Park, Illinois, who 
advertises a pipe by which one may derive all 
the pleasure of smoking, yet escape the result- 
ing injury from nicotine. Mr. Gates sends a 
circular to any one who asks for it in which he 
goes very thoroughly into the philosophy of 
smoking, analyzing the enjoyment derived 
from it and pointing out what are its injurious 
effects; and he describes in detail his invention 
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and presents numerous testimonials from smok- 
ers who have used his ‘‘Harmless Smoker” and 
highly recommend it to all. Mr. Gates’ pamph- 
let is certainly a very interesting essay on the 
subject of smoking and as it only costs the price 
of a postal, it can certainly do no harm to send 
for it, while to many a lover of, yet sufferer 
from, smoking, the investigation to which it 
may lead, may prove of lasting benefit. 


From the card of the Swain Manufacturing 
Company, 26 Beekman Street, New York, our 
readers will learn that uncancelled printed post- 
al cards may be bought for cash, or made as 
good as new. Samples of work done by this 
company have been submitted for our inspec- 
tion. The work is good; and if readers have 
any printed or addressed postal cards they can 
not use, by writing or calling upon the Swain 
Mfg. Co. they will be helped out. Banks or 
other concerns going out of business frequently 
have a stock of such cards on hand which are 
of no further use. By the aid of the Swain 
people, what would otherwise be waste card- 
board, is converted into a valuable asset. 


A cut of the ‘‘Perfection Window Mirror” is 
set forth in our advertising pages. It shows 
what is going on in the street and is useful es- 
pecially for invalids and the aged who cannot 
go out of doors. Manufactured by Bayer & Co. 
Philadelphia. 


The Elkhart Carriage & Harness Manufactur- 
ing Company of Elkhart, Indiana, manufacture 
a superior class of vehicles, at prices fully 25 
per cent. below the regular selling price of car- 
riage dealers. This is because they have no 
agents,and for the last 25 years have sold direct 
to the consumer at wholesale prices,thus saving 
him the dealer’s profits. The Company will 
ship carriages anywhere for examination and 
warrantall their manufactures. They issue free 
a large catalogue showing their 118 styles of 
vehicles. See their advertisement in this num- 
ber for further particulars. 


We invite attention to the advertisement of 
the *‘Perfection Self-adding Ruler’ manufactur- 
ed solely by the Columbia Novelty Co., 145-149 
Center Street, N. Y. This machine is unique in 
that it is the only adding machine applied to 
that useful article, the ruler. Full description 
is contained in the advertisement. It is mailed 
post-paid for $1.00. This ruler will repay in- 
vestigation. 





